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Banks, Banking and the Provisions 
of the Code 


By JOHN E. HAMILTON, CPA and Attorney, A. M. Pullen & 


Company, Richmond, Virginia 


Although Banks Are Generally Taxed as Other Corporations Are, 
There Are Many Matters Peculiar to Banks Alone 


This article, originally published in the January, 1958, issue of Taxes— The Tax 
Magazine, is based on a talk given by the writer at the Fourth Annual Conference on 
Federal Taxation at University of Virginia Law School, Charlottesville, June 20, 1952. 

Banks* are generally taxed in the same manner as other corporations, 
but the definition is important because of the various privileges and 
requirements of banks scattered through the Code, Regulations and 
Rulings of the Bureau. 


Accounting Metnops 

Banks may use the cash or accrual method of accounting. In fact, 
many banks use a hybrid method. They report interest and discount 
on an accrual or earnings basis and other income and expense items on 
the cash basis. Since the most expenses are paid when due, this com- 
bined “earnings and cash” method usually does not distort income. 

If a strict cash basis is used, discount and commissions on loans 
are not included in taxable income until the loan is collected, sold or 
otherwise disposed of. Under the accrual method, discount is treated 
as income when earned and the commission is income when the loan 
is made, since it is earned at this time. Where interest-bearing obliga- 
tions are acquired at a discount, the discount is considered to be earned 





. Section 104 of the Internal Revenue Code defines a bank. The important parts of the 
definition are: 

1. A substantial part of the business consists of receiving deposits and making loans 
ee discounts, or of exercising fiduciary powers similar to those permitted to national 

8. 

2. It must be subject by law to supervision and examination by state, territorial or 
federal authority, having supervision over banking institutions. 


3. The business must be incorporated. 
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both on the cash and on the accrual basis, when the obligation is 


collected. 

In the case of installment loans, the interest portion of each install- 
ment payment received is included in income under either method. The 
same is true for the discount where such an obligation is acquired at a 
discount. 

There have been many cases and rulings on the question of account- 
ing methods for banks. In this connection, in income tax matters, con- 
sistency is a cardinal virtue. A change in method of accounting for 
interest will probably constitute a change in accounting methods and 
permission for such a change must be secured from the Commissioner 
by request made at least 30 days prior to the close of the year in which 
the change is to be effective. Therefore, do not change the method 
without first checking the dangers of such a change. 


INTEREST—TAXABLE OR Nort 


Since a large part of a bank’s investment portfolio usually consists 
of government obligations, the tax effect of such bonds is very important 
in determining their net yield. Generally, there are three kinds: wholly 
exempt, partially taxable and fully taxable. Partially taxable interest 
on United States Government obligations is subject only to the surtax. 
Wholly exempt interest and partially exempt interest are not subject 
to excess profits tax but the obligations on which this interest is re- 
ceived are inadmissible assets for excess profits tax purposes. 

Interest on state and municipal bonds is exempt from all federal 
income and excess profits taxes and the bonds themselves are inad- 
missible assets unless a bank, qualifying as a dealer in such securities, 
elects to treat the interest as taxable. 

Regardless of the exempt status, the gain or loss on the sale, re- 
demption or other disposition of the obligations themselves must be 
taken into consideration in computing taxable net income. It will be 
noted that the exchange of United States Government obligations has 
been invariably held to be a taxable exchange. 


AMORTIZATION OF Bonp Prem1uM 


Banks, like other taxpayers, are subject to the provisions of the law 
dealing with amortization of bond premiums. Premiums paid on 
obligations, the interest on which is fully taxable, may be amortized at 
the bank’s election. Except to banks qualified as dealers in securities, 
premiums paid on obligations, the interest on which is wholly or partially 
exempt, must be amortized in computing the gain or loss upon dis- 
position of the obligation and if the bank elected to deduct amortization 
from interest on fully taxable bonds, the basis of these bonds must be 








THE BANKING LAW JOURNAL 3 


reduced by such amortization upon disposition. The straight-line 
method of amortization is recommended and approved by the Bureau. 

In connection with amortization of bond premiums, a bank which 
maintains a bond department and buys securities for resale to customers 
may qualify as a dealer in such securities. Prior to the Revenue Act of 
1950, dealers in securities were not required to amortize premiums paid 
on bonds, the interest on which was wholly exempt. Effective June 30, 
1950, a dealer in securities is required to reduce his basis in short-term 
municipal bonds (maturing in five years or less) unless he sells or 
disposes of such bonds within 30 days after he acquires them. This 
still leaves room for offsetting losses on qualified sales against other 
income and having the exempt interest which increases the net yield 
of the bonds after taxes. However, qualification as a dealer, which 
may be as to municipal bonds only, is a question of fact and might 
be difficult to establish and maintain with the Treasury Department 
if tax advantage is the main reason for claim to such a status. 


DivipENDS 

Dividends received from taxable domestic corporations are taxed in 
the income tax return of a bank in the same manner as other cor- 
porations. 

Dividends on stocks of federal agencies and instrumentalities issued 
prior to March 28, 1942, such as Federal Reserve Bank Stock, Home 
Owners Loan Corporation stock and stock of Federal Land Banks, 
are wholly exempt from tax. If the stock was issued after that date, 
the dividends are fully taxable and since the 85 per cent credit for 
dividends received applies only to dividends from taxable domestic 
corporations, no credit is allowable on such dividends. However, they 
are deductible in the computation of the excess profits tax. 


INVESTMENT GAINS AND LossES 

Stocks—The treatment of gains and losses on sale of capital stock 
is the same as for ordinary corporations, that is, the capital-gains pro- 
visions of Section 117 apply. Moreover, the wash-sales provisions of 
Section 118 apply to banks also. Unless a bank qualifies as a dealer 
in securities, no deduction may be taken for fluctuation in the market 
value of stocks. No deduction is allowable for partial worthlessness of 
capital stock, even though the write-down is pursuant to order of the 
bank examiners. Where stock is written down as completely worthless, 
the write-off is treated as a capital loss and is considered to be a loss 
sustained by sale on the last day of the year. 


Bonds—Section 117 (i) provides, with respect to banks, that if the 
losses from the sale or exchange of bonds, debentures, notes or certifi- 
cates, or other evidence of indebtedness, public or private, registered 
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or with coupons attached, exceed the gains from such sales, then the 
loss is deductible as an ordinary loss, but if the gains exceed the losses, 
then the net gain is taxable as a capital gain. 

No deduction is permissible on account of fluctuation in the market 
value of bonds. However, authorized write-down of bonds may be the 
basis of either a partial or total bad debt, deductible as an ordinary 
loss not subject to capital-gains and loss provisions. 


Notes and Other Personal Property—The gain or loss on the sale 
or other disposition of customers’ notes is an ordinary gain or loss. 
When a bank takes over pledged capital stock upon default of the 
maker of the loan, it realizes a bad debt represented by the difference 
between the uncollectible balance of the loan and the fair market value 
of the capital stock at the time. If the stock is later sold, a capital gain 
or loss results from the sale, measured by the difference between the 
fair market value at the time, and the loan and the sale price. 


Real Estate—Banks are not permitted to hold or trade in real estate 
except that they may own real estate to be used for banking purposes. 
Therefore, the bank examiners require them to dispose of real estate 
acquired by foreclosure as soon as is practicable. Prior to the Com- 
missioner’s acquiescence in the Tax Court’s decision in Kanawha Valley 
Bank, CCH Dec. 14, 199, (4 TC 252) (1944), the treatment of the 
gain or loss on the sale or other disposition of real estate acquired as a 
result of foreclosure was much in doubt. This decision held that real 
estate acquired by foreclosure is not property held for sale to customers 
in the ordinary course of trade or business and, therefore, the gain or 
loss on the sale of disposition of such property is subject to the capital- 
gains provisions of Section 117. If foreclosed property is rented during 
the period held by the bank and the period is more than six months, 
it becomes property used in the course of conducting a trade or business 
and, therefore, the provisions of Section 117 (j) apply. Under this 
section, if such properties are sold or exchanged, the gains and losses 
are combined and if there is a net loss it is an ordinary loss deductible 
in full, but, if there is a net gain, it is a capital gain subject to the 
capital-gains provisions. 


Forec.tosep Reat Estate 


Prior to 1926, no gain or loss was allowable when property was taken 
over in lieu of a debt and the basis of such property was the amount of 
the debt at the time taken over. 


Since 1926, Section 23 (k)-3 of the Regulations has provided that 
if mortgaged or pledged property is sold and the proceeds are less than 
the amount of the debt and the remainder of the debt is uncollectible, 
such remainder may be deducted as a bad debt. In addition, if the 
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creditor buys in the property, capital gain or loss results from the dif- 
ference between the bid price and the actual fair market value of the 
property at the date of the forced sale. In the absence of clear and con- 
vincing proof, the bid price is presumed to be the fair market value of 
the property. The basis for determining gain or loss on a future sale 
is the fair market value of the property at the date of the acquisition 
by foreclosure. 

To illustrate, let us assume the bank holds an unimproved real 
estate loan with a balance due of $25,000, the maker defaults and the 
bank bids the property in at foreclosure for $10,000, but the property 
is actually worth $15,000 at the time. If the balance of the loan is un- 
collectible, the bank has a bad debt deduction of $15,000 ($25,000 minus 
$10,000) and at the same time a capital gain of $5,000 ($15,000 minus 
$10,000). The basis for computing gain or loss on future sales would be 
$15,000. Since the capital gain results from the exchange of the debtor’s 
obligation for the property, the length of time for which the loan was 
held would determine whether the gain or loss was long- or short-term. 


RECOVERIES 


Prior to 1942, the question of the taxability of the recovery of bad 
debts charged off in prior years with no tax benefit resulting from the 
charge-off, was the subject of much controversy. The Bureau issued 
several conflicting rulings on the subject. Finally, the Bureau held such 
recoveries fully taxable regardless of the tax benefit in the year of the 
charge-off. 

Congress, in the Revenue Act of 1942, added to the Code Section 
22(b) (12), which provides that recoveries of bad debts, prior taxes 
or “delinquency amounts” to the extent the prior deduction did not 
result in income tax benefits for the year of deduction, are not taxable 
income in the year of the recovery. 

This rule, though applicable to all taxpayers, has been particularly 
beneficial to banks, which charged off many bad debts during the de- 
pression. 

Where a bond has been the basis of a bad debt giving rise to tax 
benefit and such bond is redeemed or sold, the amount of the recovery 
is taxable as ordinary income. If there is gain in excess of the amount 
of the recovery, such excess is a capital gain. For example, suppose a 
bond was purchased for $800 and $700 was charged off as a bad debt 
and, later, the bond was redeemed for $1,000; the recovery of $700 
would be included in ordinary income and the $200 gain would be a 
capital gain. 

Recovery of bad debts charged off in a loss year by a predecessor 
have been held to be taxable by the Tax Court which ruled that the 
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same entity must charge off and recover to be entitled to the “recovery 
exclusion.” 

If bonds are purchased with defaulted interest coupons attached, at 
a flat price, collection of the defaulted interest is considered a return 


of capital. 


Lire InsurANcH ON Lives or Destors 
Premiums paid on life insurance policies, held as collateral for a 
debt or received in place of a debt, less the increase during the year in 
cash surrender value of the policy, if any, made without reasonable hope 
of repayment, have been held to be deductible as business expenses and 
not to be treated as bad debts (First National Bank & Trust Company 
of Tulsa v. Jones, 44-1 ustc J 9158, 53 F. Supp. 843). 


In accordance with Section 22 (b) (a), where a life insurance policy 
is transferred for a valuable consideration, only the actual value of 
such consideration and the amount of the premiums and other sums 
subsequently paid by the transferee are exempt from taxation. 

When there is default in payment of a loan secured by a life in- 
surance policy and the bank takes over the policy, this constitutes 
consideration paid for the policy. Usually the cash surrender value is 
credited against the loan. Accordingly, the proceeds of such policies 
received by reason of the death of the insured are exempt from federal 
income taxes to the extent of the consideration paid for policies plus 
the net premiums paid thereon by the bank. 

Also, it has been held by the Tax Court that premiums paid by the 
transferee of an insurance policy fora consideration, even if claimed 
and allowed as a deduction in prior years, are exempt from taxation 
under Section 22 (b) (1). 

If the proceeds from the policy exceed the total consideration paid, 
the excess is taxable as ordinary income. 


Orner Income Items 


Other income items such as service charges, exchange fees, etc., do 
not present any particular problem to banks, except the unavoidable 
problem that Uncle Sam’s tax takes a big bite out of these fees. 

If possible, trust department fees should be spaced, so that they do 
not pile up in a particular year. 


DEpvUCcTIONS 


Compensation—Wages paid employees are subject to the provisions 
of the Wage Stabilization Act and salaries of officers and executives are 
subject to the provisions of the Salary Stabilization Act. Advice should 
be sought before raises are made, because violations may lead to dis- 
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allowance of not only the amount of the violation, but of the entire 
amount paid. Also, an officer’s compensation might be attacked as 
unreasonable. I have not heard of any such cases involving banks yet. 


Interest on Deposits—Banks on the accrual basis may deduct in- 
terest on deposits in the year in which accrued and usually do so by 
setting up a reserve to cover the interest liability. 

Banks reporting on the cash basis may deduct the interest only when 
it is actually credited on the books of the bank to the accounts of the 
depositors. 

Taxes—Banks or trust companies may deduct taxes similar to those 
deductions which are allowed to other corporations. In Virginia, there 
is no state income tax on banks. The so-called shareholder’s tax which 
is in lieu of the state income tax, is deductible by the bank, provided no 
reimbursement is made by the shareholder. 

If the cash basis is used, taxes are deductible when paid. On the 
accrual basis, they are deductible when the liability is incurred. 

Delinquent taxes paid by a mortgagee bank prior to foreclosure, 
represent an additional loan and if paid after foreclosure, they represent 
additional cost of the property. They are not deductible in either case. 


Bap Dests 


General—Either the specific charge-off method or the reserve method 
for bad debts is available to banks. It has been held that the reserve 
method is not inconsistent with the cash basis provided the reserve is 
against loss of capital only. 

A claim for refund based upon a bad debt or worthless security may 
be filed within seven years from the date prescribed by law for filing 
the return in lieu of the usual three-year statute (Section 322 (4) (5)). 


Real estate taken over for a debt may not be written down as a bad 
debt or otherwise, except for the usual depreciation allowances on 
buildings. 


Specific Charge-Off Method—Debts charged off in whole or in part 
pursuant to the order of federal or state authorities and claimed as a 
deduction on the return, are conclusively presumed to be worthless in 
whole or in part, as the case may be. If the deduction is not claimed 
for the write-off, it is deemed involuntary and if the deduction is claimed 
later, worthlessness must be proved in that year, in the same manner 
as any other taxpayer would claim such a deduction. 

Prior to 1942, ascertainment of worthlessness and charge-off of both 
partial bad debts and full bad debts had to be coupled together in the 
same year. This led to many disputes and compromises. Changes in 
the Revenue Act of 1942 eliminated ascertainment of worthlessness 
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as a factor and, instead, made determination of worthlessness the de- 
cisive factor. This, supposedly, eliminated the need of probing the 
banker’s mind to see whether or not he ascertained a debt as worthless 
and charged it off on his books in the same year. Now we look to see 
whether or not the debt was really worthless. The 1942 act also 
eliminated the charge-off requirement with respect to wholly worthless 
bad debts but partially bad debts still have to be charged off. 

A worthless bond is the basis of an ordinary bad debt deduction 
for banks and is not a capital asset for this purpose. 


Reserve Method—Although the reserve method has always been 
available to banks, it was not used widely prior to 1947. During 1947, the 
Bureau issued Mimeograph 6209 which provided a formula for the 
computation of the addition to the reserve for bad debts. Briefly, this 
formula consists of finding a moving average of the ratio of net losses 
(bad debts minus recoveries) to loans and discounts for the past 20 
years. The ratio thus ascertained, times the outstanding loan balances 
at the end of the current year, gives the addition to the reserve for bad 
debts. The addition may be equal to this figure or it may be large 
enough to bring the reserve balance to this figure, whichever is the 
larger amount, subject to an over-all ceiling for the total reserve balance 
which cannot exceed three times the moving average multiplied by the 
outstanding loan balances. It is called a moving average because in the 
computation each year, you drop the earliest year and pick up a new 
year. 

Recoveries of bad debts previously charged against the reserve 
should be credited to the reserve. If recoveries are the cause of in- 
creasing the reserve above the ceiling, they may still be credited but no 
addition can be made to the reserve, based upon the moving average, 
until the reserve balance is below the ceiling. 

Fully guaranteed government loans are excluded in the computation 
of the moving average and also in the computation of the addition. 

Bonds are not included in this reserve but may be the subject of 
separate bad debt deductions, either under the reserve method or under 
the specific charge-off method. 

A newly organized bank may use the experience of other banks 
within its district for all years it was in existence. 

The reserve should be shown on the books of the bank. It does not 
necessarily have to be on the books at the end of the year, but should 
be recorded as soon as practicable after the close of the year. The 
initial reserve may be set up by transfer from a reserve for contingencies 
if desired. 

In case of merger or consolidation, the successor bank may use its 
predecessor’s experience. 
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If a bank is not now using the reserve method, permission to change 
must be requested from the Commissioner at least 30 days prior to the 
close of the year in which the change is to be effective. 


If a bank is not using this method, its use should be considered as 
it is beneficial in most cases. 


Losses—The Bureau has consistently held that embezzlement losses 
are deductible only in the year in which the defalcation occurred. Where 
a loss is discovered in a later year, a claim for refund should be filed 
for the year of the loss. This is a harsh rule, particularly when the 
statute of limitations has run with respect to the year or years of the 
loss. 


An exception to the rule is made when the defalcation is made of 
trust funds. In this case, the loss is allowable as a deduction when re- 
payment is made if taxpayer is on the cash basis and if the accrual 
method of accounting is used when the liability to repay is determined. 
Overages, shortages and ledger discrepancies are deductible. 


Depreciation—Banks are entitled to depreciation allowances on 
buildings, equipment, etc., used for banking purposes and, also, those 
used in connection with carrying on a trade or business, such as rental 
property, at rates comparable to other taxpayers. Arbitrary write- 
downs or charge-offs of capital expenditures, even if approved by the 
examiners, will not be allowed as a deduction, but, after such write- 
downs, the bank may still take depreciation at regular rates. 


Contributions—Contributions are deductible by banks, subject to 
the 5 per cent limitation. They may also be accrued under certain 
conditions. 


Net Operating Loss Deduction—Banks may use the net operating 
loss deduction in the same manner as do other corporations. However, 
the loss must be adjusted for any partially or wholly exempt income, 
such as exempt interest and the 85 per cent credit for dividends received. 
These adjustments apply both to the year of the loss and to the year 
of application. 


Insurance and Assessments—Premiums paid to the Federal Deposit 
Insurance Corporation are deductible. The same is true of assessments 
paid under local or state order, provided that when such a fund is set 
aside, it ceases to be an asset of the bank. The cost of periodic bank 
examinations is also deductible. 


Premiums paid on insurance policies must be prorated over the term 
of the policy regardless of the accounting method used by the bank. 


Other Deductions—All ordinary and necessary business expenses, 
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including expenses incurred in connection with earning meeerane 
interest, may be deducted. 


The expenses of a merger or consolidation of two or more banks 
or any bonus in connection therewith are not deductible. 


Dividends paid by banks on preferred stock held by instrumentalities 
of the United States (or example, the Reconstruction Finance Corpora- 
tion), are deductible from income even though they exceed the amounts 
of earnings or profits available for distribution. The deduction is 
limited to the amount actually or constructively paid during the year 
(Section 121). 


MIscELLANEOUS PROVISIONS 


Conversion of a state bank into a national bank does not result in a 
new taxable entity and only one federal income tax return is required 
for the year. 


Banks are specifically exempt from the provisions of Section 501 
dealing with personal holding companies. 


They are subject to the provisions of Section 102 with respect to 
accumulation of surplus to avoid surtax but, because they are under 
constant compulsion to maintain a strong ratio of capital to deposits, 
they are not especially vulnerable to the operation of this section. 


ScHEDULE M 


Bank officials are of a necessity ardent disciples of that maxim of 
accounting—‘Anticipate no profits but provide for all losses.” Conse- 
quently, many items are written off the books or down to $1 at the 
earliest possible moment. Also reserves are set up for every possible 
emergency. It would not surprise me to see a “Reserve for Contingent 
Contingencies” on a bank’s books. 


Schedule M’s purpose in the income tax return is to reconcile tax- 
able net income with book surplus and undivided profits. Because of 
exempt items, adjustments for write-downs and reserves, etc., the recon- 
ciliation is very difficult and oftentimes many adjustments are required. 
In this connection, I am reminded of the time when a revenue agent 
called to examine a bank’s income tax return and, after awhile, the 
cashier noticed that the agent scratched his head and appeared puzzled. 
When he asked if there was any trouble, the agent said slowly: “I can’t 
get any of the figures on this return to balance with your books.” The 
cashier noticed the return and said: “No wonder, the return you have 
was filed by the bank across the street.” 





a 


| 
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Excess Prorits Tax 
Banks are required to complete Form EP 1120 and include it in their 
income tax return and to pay excess profits taxes in the same manner 
as other corporations. There are a few provisions of the Excess Profits 
Tax Act which apply particularly to banks. I will cover some of these 
provisions. 


In the computation of excess profits net income, both for the base 
period and for the current year, the reserve method for deducting bad 
debts is not permitted to banks; only bad debts actually charged off 
may be deducted. Recoveries of bad debts are not subject to the excess 
profits tax unless the bad debt deduction was allowed in a prior excess 
profits tax year (1940 to 1945 or 1950 to date). 


In computing average base-period net income, the deduction for as- 
sessments paid to the Federal Deposit Insurance Corporation during 
the base period years is reduced in the same ratio as is the credit al- 
lowed by the Federal Deposit Insurance Corporation for the current 
year to the total assessment for the year. Deposits are not considered 
as borrowed capital, even though interest is paid on them. Since these 
deposits furnish a large part of a bank’s working funds, I think they 
should be considered as borrowed capital. However, the courts have 
held otherwise. 


In computing equity capital for capital additions and for invested- 
capital purposes, examinations should be made to see that all items 
written off on the books are restored to their correct tax basis. 


In computing the base-period capital addition, instead of subtracting 
inadmissible assets from equity and borrowed capital, a bank under the 
1951 Revenue Act computes a tentative yearly base-period capital with- 
out subtracting the inadmissible assets. It then determines the ratio of 
inadmissible assets to total assets as of the first day of the taxable year, 
multiplies the tentative yearly base-period capital by the ratio and sub- 
tracts the result from the tentative yearly base-period capital to arrive 
at the yearly base-period capital. 


For 1951 and subsequent years, this method is mandatory. For 1950, 
the old method of deducting the inadmissible assets in full, subject to 
the 25 per cent reduction for excess over equity capital, may be used 
if it is most advantageous to the taxpayer. 

The net capital addition of a bank which has had both an increase 
in admissible assets and an increase in total assets, the latter being 
greater than the tentative net capital addition (computed without ad- 
justment for increase in inadmissibles) may not be less than the excess 
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of such tentative net capital addition over an amount which bears the 
same ratio to the increase in inadmissibles as the tentative net capital 
addition bears to the increase in total assets. 


Corresponding provisions govern the minimum amount of a net capi- 
tal reduction where there has been both a decrease in inadmissibles and 
a decrease in total assets which are greater than the tentative net capital 
reduction (compared without adjustment for the reduction in in- 
admissibles) . 


If inadmissible assets are converted into operating assets, the decrease 
in inadmissible assets may become a part of the capital addition for 
the year. 


WAGE STABILIZATION PERMITS BANK TO 
INCREASE WAGES TO $1.00 AN HOUR 
WITHOUT PRIOR APPROVAL 


A supplementary regulation to General Wage Regula- 
tions 22 provides that any employee whose average straight- 
time hourly earnings are less than $1.00 may receive an 
adjustment up to $1.00 without prior Board approval. The 
new regulation also provides for a method by which the 
employer may make merit or length of service increases 
to employees earning less than $1.00 an hour, regardless 
of whether or not the fund available for such increases has 
been exhausted. 


Under the new regulation moreover, “fringe benefits” 
such as welfare and pension programs need not be con- 
sidered in computing increases made under the regulations. 
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Powers of Attorney and Their Relation 
To Safe Deposit 


Harold V. Gustafson, First Vice-President, New York State Safe Deposit 
Association; Manager, Safe Deposit Department, The Seamen’s 
Bank For Savings, New York, New York 


The following are portions of an address delivered at The 1952 Safe Deposit Conven- 
tion of The New York State Safe Deposit Association in Atlantic City, New Jersey, on 
September 26, 1952. 

We are all very much aware of the fact that the greatest hazard we 
face in the operation of safe deposit facilities is the ever present possi- 
bility of being held liable for the loss of safe deposit box contents because 
of alleged negligence on our part. In order that we may properly protect 
ourselves against any such charge we must not only adopt but we must 
religiously adhere to a sound method of operations which will obviate 
the possibility of our ever being found guilty of such a charge. 

Negligence may be committed in various ways. Whether it be through 
lack of knowledge or through error it still is negligence. The most 
feared, of course, is the granting of an unauthorized or so-called illegal 
access. I haven’t the slightest doubt that you all are very diligent and 
exercise extreme care in the way you identify those who request access 
to boxes in your vaults. When people come in personally, however, and 
request access it is usually a routine matter; they are either your lessee 
or a duly authorized agent. Their signatures are on your contract or in 
your signature file depending upon the system used in your bank. 


Your problem arises when a total stranger comes in with a power-of- 
attorney and requests access to a certain safe deposit box. Before you 
can honor that power you must decide the following: . 


(a) Is the power properly drawn? 

(b) Is it properly executed? 

(c) Does it contain any restrictions? 

(d) Is it properly supported in the event the lessee is hospital- 
ized or seriously ill? 

(e) Is the attorney-in-fact satisfactorily identified? 


All of the above questions must be resolved by you before the re- 
quested access can be granted. An error in judgment, on your part, in 
any one of them could lay your bank open to a charge of having per- 
mitted an unauthorized access. 


Whenever we discuss powers-of-attorney we must always bear in 
mind that when used in connection with access to a safe deposit box 
there are two distinct types with which we come in contact. One is a 
general power which authorizes the agent to act in practically all cir- 
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cumstances and the other is a special power which authorizes th agent 
to do only specific things which the power recites. 


General powers-of-attorney are, in my opinion, much too broad and 
need not and should not be recognized for access to a safe deposit box. 
For one thing they are not specific. You have no way of determining, 
at the time of presentation, whether the signer took into consideration 
the possibility of the agent using it to gain access to his [the signer’s] 
safe deposit box. How would you know if the signer was still alive inas- 
much as the power had been executed several months prior to its pres- 
entation to you? iore important, however, is the absence of certain 
clauses which should be included in order that the bank may be pro- 
tected as much as possible. 

There may come a time when, due to circumstances beyond your 
control, access will be demanded on the strength of a general power. 
Should you ever be confronted with such a situation I recommend that 
you have your counsel examine the power and let him determine whether 
or not you should honor it. 

If you grant the access I suggest that you write to the lessee who 
executed the power informing him that you have acted on it and that it 
will be valid for future accesses until such time as you receive actual 
notice of its revocation. Should the power be the original and therefore 
could not be left with you, have a photostatic copy made of it and place 
it on file, initialed and dated, with a notation that the original was ex- 
hibited. Attach all identification data to it so that should you have 
occasion to refer to it at some later date all the pertinent information 
will be available. 

Each bank or safe deposit company has, or it certainly should have, 
its own special power-of-attorney form. This type of power should not 
only give the name of the bank but also include the box number. Should 
the lessee have only one box the number can be omitted. If he rents 
two or more boxes the numbers should be enumerated so that you will 
know what boxes the authority of access covers. Furthermore it should 
contain both a revocation and an indemnification clause. The former 
stipulates that the power will remain in force until such time as actual 
notice of its revocation is received by the bank. The latter clause re- 
lieves the bank of responsibility in the event the attorney-in-fact per- 
forms any unauthorized or wrongful act. 


When a power is presented for access it should never be taken for 
granted that the signer is your lessee. Always carefully compare the 
signature of the signer with that appearing on the contract of the lessee 
to whose box you are about to grant an access. Should there be any 
variation in the signature sufficient to arouse your suspicions as to its 
authenticity, do not hesitate to question it. Verify the box number. 
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You should always satisfy yourself that everything in connection with 
the power is in order. It is your duty to your customers to scrutinize 
closely any unusual request for access to a box. 


In order that the power may be valid for access the lessee’s signature 
must be acknowledged before a Notary Public or his equivalent. Should 
the lessee not be situated in the State of New York a County Clerk’s 
Certificate must be attached to the power. This certificate certifies to 
us that the notary was at the time he took the acknowledgment author- 
ized to do so. 


In the event the lessee is not within the continental United States or 
any of its possessions a certificate of authentication will be required. 
This certificate is obtained at the office of the American Counsul situated 
in and appointed to that particular country. 


There always has been a difference of opinion as to whether we should 
or should not hand out power-of-attorney forms promiscuously. Many 
hold that it is a dangerous practice while others contend that no harm 
can come by doing so. While I do not say that the practice is a danger- 
ous one I do feel that the former opinion is the safer procedure to follow. 
In our bank we never hand out a power-of-attorney form to any one 
whom we don’t know unless we are furnished with a written request 
over the signature of the box renter in question. 


Should some one unknown to us come in stating that our box renter 
is out of town and wants him to remove something from his box we 
prepare one of our power-of-attorney forms, filling in the names of the 
lessee and the attorney-in-fact, and mail it to the box renter accompanied 
with a letter containing complete instructions as to its proper execution 
and outlining our requirements in the way of identification of the 
attorney-in-fact who will present the power for access. 


In handling the matter this way we feel that we are using due care 
and diligence in protecting both the bank and the box renter. We, at 
least, are endeavoring to insure that the box renter will receive the 
power. 


By giving him instructions as to how to execute it and as to what we 
require in the way of identification we believe that we may be saving 
some valuable time which might otherwise be lost should the power 
come in improperly executed or without proper support or identification. 


Occasionally we are confronted with a. situation wherein one of our 
box renters has met with an accident or has become seriously ill requir- 
ing confinement to a hospital. This is one aspect of the power-of-attorney 
phase of our business with which we must be extremely careful. The 
signature might not be legible, or it may not compare favorably with the 
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one in your file or it might be signed by an “X” allegedly made by your 
lessee. 

If the signature is a good one, all that is required in addition to the 
usual notarial acknowledgment is a letter from the attending physician 
or from the hospital to the effect that the patient is of sound mind and 
is fully capable of understanding the nature of the power-of-attorney. 

The letter should contain the following information: 


(a) The name and address of the attending physician or the 
hospital. 

(b) The name of the patient. 

(c) A statement to the effect that the patient is of sound 
mind and is aware of the purpose for which the power is 
to be used. 

(d) The date. 

When an individual has suffered a stroke or has met with a serious 
accident which renders him incapable of signing his name intelligibly it 
complicates matters somewhat. The only way for him to sign is for him 
to make an “X”. When this situation has arisen in our bank we have 
sent a representative, usually a member of the safe deposit department 
who knows the patient, to verify the fact that the individual is our box 
holder, and that he fully knows the purpose for which the power is to 
be used. This may not always be feasible especially if the hospital is 
not a local one. You must then rely completely on the power and the 
supporting letter from the attending physician or hospital. 

Whenever a power is signed with an “X” whether the bank repre- 
sentative is present or not the “X” should be made in the presence of 
two witnesses who should sign their names and addresses close to the 
“X”. The words “his mark” should be inscribed above the “X”. 

No matter when the subject of powers-of-attorney is discussed there 
are two questions which invariably come up. The first is: Can a power 
be restricted, and if so in what way? I would say yes, and in these ways: 


(a) Access is to be granted on or before a specified date. 
(b) For one access only. 
(c) For joint access by two or more persons. 


The second question, which is of a controversial nature, is: Just 
what power does an attorney-in-fact have over a safe deposit box? Hav- 
ing an unrestricted power in mind I would say that the answer depends 
entirely upon your contract or your rules and regulations under which 
you operate. We recently revised our rules and regulations and in order 
that there would be no misunderstanding on this question we included 
the following paragraph, and I quote: 


“A power-of-attorney, unless executed upon a form provided 
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by or acceptable to the Bank, will not be honored. A deputy 

or attorney-in-fact shall have full power and authority, with the 

exception of the right to appoint another deputy or attorney-in- 

fact, to do and perform all and every act and thing requisite and 
necessary to be done in and about the premises as fully and to 
all intents and purposes as the renter might or could do if per- 
sonally present.” 

It then continues with the usual revocation and indemnification clauses. 

During the past year we have received a number of requests from 
members of our armed services for forms which they could execute in 
order that they could appoint some one to go to their safe deposit boxes. 
The sending of the form is a simple matter, but how can we determine 
if it is properly executed? 

We all know that a civilian, wishing to execute a legal document 
must have his signature acknowledged before a Notary Public. We are 
also aware that there are no such individuals as notaries public or 
county clerks connected with the armed forces. 


There are provisions under Federal law, however, to cover such con- 
tingencies. In order that I might advise you correctly, I wrote to the 
various branches of our armed forces for information concerning their 
procedures. From the data I received it appears to me, that with few 
exceptions, any commissioned officer in any branch of the armed forces 
has the power to take acknowledgments or administer oaths. 

Specifically speaking, the authority of armed forces personnel to 
administer oaths, take acknowledgments, and perform other notarial 
acts is governed by the laws of the various states and the Uniform Code 
of Military Justice. For your information I should like to read a para- 
graph or so from Article 136, of the aforementioned code. I quote: 


“The legal effectiveness of any instrument executed or ac- 
knowledged for non-Federal purposes, whether by persons subject 
to military law or others, is generally dependent on the laws of 
the particular State, District, Territory, or other jurisdiction in 
which such instrument is executed or in which it is intended to 
be used.” 


In many of the state statutes there are clauses specifying the mini- 
mum rank or grade of the officers who are authorized to perform notarial 
acts. The usual phraseology is substantially as follows: 


“Any commissioned officer in the active service of the armed 
forces of the United States with the rank of second lieutenant 
or higher in the Army or Marine Corps, or of ensign or higher 
in the Navy or United States Coast Guard, or the equivalent in 
any other component of the armed forces of the United States.” 
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There are two states, namely, North Carolina and Vermont which 
specify “Captain” as the lowest grade. 

Paragraph 34, under section 11, of Article 136 UCMJ which applies 
to New York State reads as follows: 


“an acknowledgment ... and any oath or affidavit for use in 
that (N. Y.) state may be made by any person enlisted or com- 
missioned in, attached to, accompanying, or serving with, the 
military or naval forces of the United States, wherever located, 
before any commissioned officer in the active service of the Army 
of the United States, the Marine Corps, Navy or Coast Guard. 
The (acknowledgment) certificate must state the grade or rank 
of the officer taking the acknowledgment, oath or affidavit and 
that the party making it is at that time enlisted or commissioned 
in or serving with, attached to, or accompanying, the military 
or naval forces of the United States. . . . The instrument need 
not state where it was executed or acknowledged.” 


The suggested form of acknowledgment certificate is as follows: 


ACKNOWLEDGMENT 
IIE sicianinitsinicvninionoienss OE tiitimnncaninnnil _ 
IN tsiiiestishisiilbseinbiiaion einstein the undersigned 
Officer, personally appeared ..............0c.ecscrssssossssosrsseesevesosees , known to 


me (or satisfactorily proven) to be serving in or with, or ac- 
companying the Armed Forces of the United States and to be 
the person whose name is subscribed to the within instrument 
and acknowledged that he executed the same for the purposes 
contained therein, and the undersigned does further certify that 
he is at the date of this certificate a commissioned officer of the 
Armed Forces of the United States. 


rity 
Coe eee eee eee ee sees eeeeeeseeceeeeEeeeeeseeeeeeeeeseeesee® 


III 


Serial number if possible 
It is not mandatory that the officer give his serial number. Neither 
a seal nor a rubber stamp, similar to those used by a Notary Public, is 
required. 
For certificates of authentication of the signatures of officers taking 
acknowledgments (comparable to our County Clerk’s Certificate) may 
be obtained for: 


Army personnel — Adjutant General, Department of the Army, 


Navy personnel — Bureau of Naval Personnel, Department of the 
Navy, 
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Air Force personnel — Air Adjutant General, Department of the 
Air Force, 
Coast Guard personnel — Commandant, United States Coast Guard, 
Marine Corps personnel—Commandant, United States Marine Corps 
Washington 25, D. C. 


Throughout the Uniform Code of Military Justice you will find the 
word “accompanying” frequently used. You might be interested to 
know that the Department of the Army considers that a dependent of 
a member of the United States Armed Forces stationed without the 
continental limits of the United States is a person “accompanying” .. .. 
the armed service without the territorial jurisdiction of the United States. 


I would suggest that when you receive a request for a power from a 
member of the armed forces that you send one of your special forms 
accompanied with an acknowledgment certificate, similar to the form 
mentioned a moment ago, for the officer taking the acknowledgment to 
execute. 


If a person of the armed forces, (such as) a commissioned officer 
. . . takes an acknowledgment of a member of any of the armed forces 
executing a power-of-attorney anywhere in the world, and such ac- 
knowledgment is taken under the authority of any one of the sub- 
divisions of Article 136 of the Uniform Code of Military Justice, his act 
is in law as effective as if done by a Notary Public or a Consul of the 
United States. 


BANK DIRECTOR’S QUALIFYING SHARES 


The Illinois State Attorney-General has ruled that a 
national bank director is the rightful owner of his qualify- 
ing shares, notwithstanding the fact that he is obligated to 
sell them back upon giving up his directorship. The At- 
torney-General’s opinion states: “under the facts submitted 

. it appears that the option will only take effect after 
the director has ceased to be a director. During the term 
of the director he will remain the absolute owner of the 
stock.” 
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How a Bank Should Not Handle a 
Garnishee Summons 


Under the law of most states a partnership bank account is 
not subject to garnishment for the individual debis of one of 
the partners. 

The Bank of Washington held a checking account which 
was carried on the bank’s records under the name of Hilke 
Painting and Decorating Company. Below this name were 
the words, “Edward J. or Helena Hilke”. Creditors of Ed- 
ward J. Hilke recovered judgments against him and served 
garnishee summonses on the bank. The bank turned over the 
funds from the account to the sheriff and notified Edward 
Hilke. Edward Hilke and Helena Hilke then brought suit 
against the bank claiming that they, the Hilkes, were in part- 
nership and that the bank had wrongfully turned over the funds 
to creditors of Edward Hilke alone. The cashier of the bank 
explained his action in turning over the funds on the ground 
that when the account was originally opened by Edward Hilke, 
the latter had stated that it was his account but that he simply 
wanted his wife to be able to draw checks on the account in his 
absence. 

The bank lost the decision in the lower court, but on appeal 
it was ruled that the case should be retried to determine if 
there was in fact a partnership and if the bank was on notice 
of the partnership. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §105. 
20 
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This decision well illustrates the dangers of acting on facts 
which you know to be true, but which are not notoriously es- 
tablished as true. The cashier in the present case knew that 
Hilke was not operating in partnership with his wife but as a 
sole proprietor, but it will require substantial litigation to es- 
tablish that fact. There is even some danger that the bank 
may ultimately be required to pay twice since a fair inference 
can be drawn from the signature card on file with the bank 
that a partnership existed and that the bank had notice of it. 


The proper course of the bank in the present case when it 
was served with garnishee process was to notify all parties and 
require them to establish their interests in the account while it 
acted as a mere stakeholder. Hilke et ux v. Bank of Washing- 
ton, St. Louis Court of Appeals, Missouri, 251 S.W. 2d 963. 
The opinion of the court is as follows: 


WOLFE, Commr.—In this action Hilke and his wife alleged that 
they were partners doing business under the name of Hilke Painting and 
Decorating Company. They alleged that they had a checking account 
at the Bank of Washington, which was carried on the bank records un- 
der the name of Hilke Painting and Decorating Company and either of 
the plaintiffs had a right to draw checks upon the account. There were 
some judgments against Hilke and several of the judgment creditors 
had garnishments in aid of execution issued and the bank was served as 
garnishee. After the bank was served with a summons to garnishee on 
each of five judgments against Edward J. Hilke, it turned over to the 
sheriff the-sum of $1916.93 and debited the account of Hilke Painting 
and Decorating Company for that amount. The plaintiffs sought re- 
covery of the $1916.93 so deducted from the account by the bank. Upon 
the close of all the evidence the court directed a verdict for the plaintiffs 
in the sum sued for and from the judgment entered the defendant prose- 
cutes this appeal. 


Certain of the facts are without dispute. The records of the bank 
disclosed that it had an account which it carried on its books as “Hilke 
Painting and Decorating Co.” Below this were written the words 
“Edward J. or Helena Hilke”. There was deposited to the account a 
total of $9913.68 and withdrawals were made by the plaintiffs in the 
total sum of $7,996.74. 

On November 29, 1948, the bank was served with a summons to 
garnishee which attached in its hands any money of Edward J. Hilke 
or a sufficient sum to satisfy a judgment for $520.37 in favor of Graybar 
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Electric Company. This required the garnishee to appear on the 24th 
day of January, 1949, to answer any interrogatories that might be filed. 
Two days later, on December 1, four other garnishments wherein Hilke 
was the judgment debtor were served on the bank. The date for answer 
to these summonses was some time in January or February, 1949. 
When the last four were served, the sheriff was given a cashier’s check 
for $1916.93, which was the total amount of all judgments on which the 
five garnishments had been run. Two debit entries were made against 
the account of “Hilke Painting and Decorating Co.,” totaling the 
amount of the cashier’s check. After this payment was made the bank 
notified Hilke. 


Plaintiff Edward J. Hilke testified that he had been a resident of 
Washington, Missouri, for about fifteen years and was engaged prior to 
1948 in the electrical appliance business with a partner named Triplett. 
They also did some painting. In March of 1948, that partnership was 
dissolved and there were a number of judgments against Hilke and 
Triplett. After the dissolution mentioned Hilke said that he went into 
partnership with his wife under the name of Hilke Painting and Deco- 
rating Company. He bought painting equipment with funds from the 
account of Hilke Painting and Decorating Company which he opened. 
He had no place of business but operated from his home and he said 
that his wife kept the books of the partnership. 


On cross-examination it was shown that a number of checks that 
had been deposited to the account were payable to Edward J. Hilke and 
bore his endorsement. He stated that they represented money due the 
partnership and were for that reason deposited in the partnership 
account. 


The assistant cashier of the bank testified that he had a conversa- 
tion with Hilke concerning the opening of the account in question. He 
related that Hilke came to the bank and said that he wanted some 
checks printed and asked the cashier to order some for him with the 
name of Hilke Painting and Decorating Company printed on them. He 
said, according to the cashier, that he wanted to open an account in 
that name and that he would sign checks on it, but requested that it 
be arranged so that his wife could sign checks when he was out of town. 


The president of the bank testified that when the first summons to 
garnishee was served on the bank he directed that the account be deb- 
ited for the amount of the judgment. When the others were served, he 
added up the amounts of the judgments and ordered another debit en- 
tered for the total of the four. It was then that he gave the sheriff a 
check for the combined total. He said that he considered the account 
that of Edward J. Hilke alone and that the words “Edward J. or Helena 
Hilke” following the name of Hilke Painting and Decorating Company 
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upon the books of the bank were there to indicate that checks signed by 
either were to be honored. He did not know Mrs. Hilke and all of the 
business he had done had been with her husband. It was upon this evi- 
dence that the court sustained plaintiffs’ motion for a directed verdict 
which was followed by the resulting judgment and appeal. 


The point before us, of course, is the question of whether or not the 
court erred in directing a verdict for the plaintiffs. 


The petition alleges that plaintiffs were partners in the business 
known as the Hilke Painting and Decorating Company. The answer of 
the defendant avers that Hilke opened the account in question and that 
the partnership was a fictitious arrangement devised for the purpose of 
defrauding the creditors of Hilke. The court below held, and the re- 
spondents here urge, that the alleged partnership was not sufficiently 
denied by the defendant’s answer to put in question its existence, and 
it was therefore not an issue in the case. We are cited to Section 509.150 
RSMo 1949, V.A.M.S., which provides: 


“When parties sue or are sued as a partnership, and the names 
of the partners are set forth in the petition or counterclaim, the 
existence of the partnership shall be deemed confessed unless it 
be denied by specific negative averment, which shall include such 


supporting particulars as are peculiarly within the pleader’s 
knowledge.” 


It is obvious that an answer seeking to deny the existence of a part- 
nership properly alleged in the petition must do more than generally 
deny the alleged partnership, under the above statute. Dimick v. 
Noonan, Mo. App., 242 S. W. 2d 599; Marquis v. Pettyjohn, Mo. App., 
212 S. W. 2d 100. However, here the answer asserted that the alleged 
partnership was nothing more than a fictitious arrangement entered into 
by Hilke to avoid payment of numerous judgments against him. This 
means that the partnership is false and pretended, and that is a specific 
deniaf of its existence. The particular averments relating to Hilke’s 
debts and the reason for the alleged pretense coupled with the state- 
ments that the partnership is fictitious adequately comply with the 
statutory requirements, and it follows that the court erred in holding 
that the partnership was admitted by answer. 


The next question for consideration is the relationship between the 
bank and the plaintiffs. Regardless of whether or not the account deb- 
ited was an individual or partnership account the relation between the 
bank and the depositor, whoever it may have been, was that of debtor 
and creditor. This is ordinarily true where, as here, the deposit is made 
to the general credit of the depositor. 9 C.J.S., Banks and Banking, 
§ 273, page 556; American Sash & Door Co. v. Commerce Trust Co., 332 
Mo. 98, 56 S. W. 2d 1034. It follows that the bank was the debtor of 
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either Hilke or the alleged partnership at the time it was served as gar- 
nishee. When it was served all debts owing by it to Hilke were in effect 
attached. Section 525.040 RSMo 1949, V.A.M.S. Thereafter the bank 
had two courses open to it. The first was to await the return date of 
the summons and then answer such interrogatories as might have been 
filed by the judgment creditors of Hilke. Section 525.140 RSMo 1949, 
V.A.M.S. And the second course was to confess any indebtedness to 
Hilke and pay the amount of its indebtedness into court. Sections 
525.070 and 525.410 RSMo 1949, V.A.M.S. The latter was the course 
it sought to pursue. 


The title to funds on deposit in a bank arise out of contract. In the 
absence of evidence that the bank was ever informed of any partnership, 
it could not be charged with knowledge that the funds constituted a 
partnership account. According to the undisputed evidence, Hilke 
opened the account of Hilke Painting and Decorating Company, and 
according to the cashier’s testimony he directed the bank for his own 
convenience to honor checks drawn on it by his wife. No presumption 
of partnership arises solely from the use of the firm name unless the 
name itself is suggestive of a partnership. 68 C.J.S., Partnership, § 51, 
page 467; Maryland Casualty Co. v. Spitcaufsky, 352 Mo. 547, 178 
S. W. 2d 368. So according to the defendant’s evidence the bank was 
not on notice of any partnership interest in the account by reason of 
the name employed. 


‘Nor do the words, “Edward J. or Helena Hilke”, on the records 
below the firm name indicate a joint account. Section 362.470 RSMo 
1949, V.A.M.S., sets out what shall constitute a joint account, and the 
two names disjunctively joined do not meet its requirements. Murphy 
v. Wolfe, 329 Mo. 545, 45 S. W. 2d 1079. Therefore, under the defend- 
ant’s evidence, the only information with which the bank can be charged 
with having had, at the time it was summoned as garnishee, was that 
Hilke had an account with it under a firm name and that it was to honor 
checks drawn by his wife upon it. 


If this was the real state of facts, then the account was subject to 
garnishment, for, as we said in Baden Bank of St. Louis v. Trapp, Mo. 
App., 180 S. W. 2d 755, loc. cit. 759: 


“There is of course no room for controversy about the fact that 
the funds of a judgment debtor on deposit in a bank are subject 
to garnishment at the instance of the judgment creditor; nor does 
it affect the latter’s right to reach the funds by garnishment that 
they may be deposited in the bank in the name of some one other 
than the judgment debtor, if in truth and in fact they belong to 
him. Gregg v. Farmers’ & Merchants’ Bank of Hannibal, 80 
Mo. 251.” 











oe == —= 


RN 


























THE BANKING LAW JOURNAL 25 


If, on the other hand, the funds were in fact partnership funds, 
they were not subject to garnishment for the individual debts of 
Hilke, Section 358.250, subd. 2(3) RSMo 1949, V.A.M.S., and this re- 
mains true in cases where husband and wife are in partnership. Macks 
v. Drew, 86 Mo. App. 224. It would still be true even though the gar- 
nishee paid partnership funds into court, for under the garnishment 
statute any claimant may interplead and the garnishee is powerless to 
effect the rights of the third parties to the sum that he pays in. Gates v. 
Tusten, 89 Mo. 13, 14 S. W. 827; Current News Feature v. Pulitzer 
Pub. Co., 8 Cir., 81 F. 2d 288. 

The court erred in directing a verdict for the plaintiffs for there were 
two issues raised by the pleadings and the evidence which should have 
been submitted to the jury. The first was the actual existence of a 
partnership, and the second was the existence of a contractual relation- 
ship between the bank and the partnership, if it did exist. The proof 
of a contractual relationship between the bank and the partnership is as 
important as the proof of the partnership itself. If this were not neces- 
sary then Hilke by leading the bank to believe he was depositing funds 
of his own, which were in fact partnership funds, could have his own 
debts satisfied by garnishment while the partnership suffered no loss 
thereby. 

In accordance with the views expressed, it is the recommendation 
of the Commissioner that the judgment be reversed and the cause re- 
manded for a new trial. 

PER CURIAM. 

The foregoing opinion of WOLFE, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly reversed and the 
cause remanded. 


BENNICK, P. J., and ANDERSON and RUDDY, JJ., concur. 


LOANS DUE HOLIDAYS EXTENDED TO 
FOLLOWING DAY WITHOUT INTEREST 








Chapter 821 of the 1952 Laws of New York State effec- 
tive September 1, 1952, provides that loans due on a Sun- 
day or holiday may be paid on the following business day 
with no added interest, except where the loan agreement 
provides to the contrary. However, the Act has no appli- 
cation to negotiable instruments. 
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Texas Rules Demand and Presentment 
Necessary to Take Advantage of 
Acceleration Clause in 
Promissory Note 


The plaintiff held the defendant’s promissory note for 
$15,000 payable in two annual installments of $7,500. The 
note contained an acceleration provision permitting the holder 
to declare the entire note due and payable upon failure to pay 
any installment of interest or principal. The first installment 
not having been paid when due, the plaintiff filed suit and re- 
covered a judgment against the defendant for the full amount 
of the note. On appeal this decision was reversed on the 
ground that under the law of Texas the plaintiff could not ac- 
celerate the maturity of the second installment without first 
presenting the note for payment and making demand upon the 
defendant. Griffith v. Griffith, Court of Civil Appeals of Texas, 
252 S. W. 2d 517. The opinion of the court is as follows: 


GRISSOM, C. J—On February 2, 1952, Wilma Dean Griffith sued 
Lloyd G. Griffith on a promissory note executed by defendant and pay- 
able to plaintiff at Benjamin, in Knox County, Texas. The note was for 
$15,000 principal, payable in two annual installments of $7,500, the first 
installment being due February 1, 1952, and the second February 1, 
1953, bearing 6% interest payable annually, and providing for ten per- 
cent attorney’s fees if placed in the hands of an attorney for collection. 
She also sued to foreclose a deed of trust lien securing same. The note 
contained an optional acceleration clause, applicable upon failure to pay 
any installment of principal or interest when due. The first installment 
not having been paid when it became due, on February 1, 1952, plaintiff, 
on February 2, 1952, placed said note in the hands of her attorneys and 
instructed them to file suit to collect both installments of principal, plus 
interest and attorney’s fees on the whole amount of the note and to fore- 
close the deed of trust lien, which was promptly done. Judgment was 
rendered for both installments of principal, for interest, for attorney’s 
fees on said total sum and for foreclosure. Lloyd G. Griffith has appealed. 

It is undisputed that on or after February 1, 1952, the day the first 
installment was due and unpaid, plaintiff did not present the note to 
defendant and demand payment of the installment then due. Under 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§850. 1290. 
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the facts, it was a prerequisite to the right to exercise the option to 
declare the second installment due that plaintiff, after the default, 
present the note and demand payment of the installment due. Faulk 
v. Futch, Tex.Civ.App., 209 S.W.2d 1008, 1010, affirmed 147 Tex. 253, 
214 S.W.2d 614, 616; 5 A.L.R.2d 963; Brown v. Hewitt, 143 S.W.2d 223, 
227 (W.R.); Beckham v. Scott, Tex.Civ.App., 142 S.W. 80, 83; Parker 
v. Mazur, Tex.Civ.App., 13 S.W.2d 174, 175 (Writ Dis.); Bischoff v. 
Rearick, Tex.Civ.App., 232 S.W.2d 174, 176 (R.N.R.E.); Griffin v. 
Reilly, Tex.Civ. App., 275 S.W. 242, 248. 

We think the correct rule is stated in 5 A.L.R.2d 977, Sec. 6, as 
follows: 


“Presentment and demand for payment are not necessary in 
order to charge the maker or acceptor of a negotiable instrument 
generally; the holder may nevertheless maintain an action there- 
on. The situation, however, is different where the holder of a 
negotiable instrument containing an optional acceleration clause 
wants to exercise his option. He must as a condition precedent 
to the exercise of his option present the instrument and make 
formal demand upon the payor to pay the installment due.” 


We conclude there was error in that part of the judgment sustaining 
the acceleration of the maturity of the second installment of the note, 
allowing recovery of attorney’s fees thereon and foreclosing the deed of 
trust lien and ordering the land sold for payment of the entire note and 
additional attorney’s fees. 

The judgment is reversed and the cause remanded. 





Common Trust Fund Participation Units 
for Savings Bonds 


The New York Surrogate has ruled that a trustee of a dis- 
cretionary common trust fund may properly issue participa- 
tion units for U. S. Savings Bonds, Series G, at par under the 
New York Banking Law. In re Chase National Bank of the 
City of New York, 116 N. Y. Supp. 2d 141. The opinion of 
the court is as follows: 


COLLINS, S.—In this proceeding for the judicial settlement of the 
account of the Chase National Bank of the City of New York as trustee 
of its First Discretionary Common Trust Fund, objections to the account 
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have been interposed by the special guardians and attorneys repre- 
senting respectively the infants, incompetents and persons not appearing 
in the proceeding who are interested in the principal of the fund and 
like parties interested in the income of the fund. Both of the special 
guardians-attorneys object to the valuation given by the trustee to 
certain corporate shares upon which dividends had been declared prior 
to the valuation date to shareholders of record of a date subsequent to 
tha valuation. In response to these objections the trustee has suggested 
a readjustment which the court approves as equitable to all interests 
in the common fund. 


The special guardian-attorney for principal interests further objects 
to the acceptance by the trustee of United States Savings Bonds, 
Series G, in payment for units of participation in the common fund. 
In Matter of Bank of New York, 189 Misc. 459, 468, 67 N.Y.S.2d 444, 
452, Surrogate Delehanty considered that procedure and, in holding 
it to be entirely proper, the surrogate stated the advantages derived 
therefrom by both the participating estate and the common trust fund. 
This court ruled upon the same question in Matter of Continental Bank 
& Trust Company of New York, 189 Misc. 795, 797, 67 N.Y.S.2d 806, 
807. The court now holds that the issuance of participation units for 
United States Savings Bonds, Series G, at par, is permissible under 
Banking Law, § 100-c and that the employment of the word “moneys” 
in the statute does not proscribe payment for units of participation by 
such bonds. The objection is dismissed. 


The special guardian-attorney for principal interests also objects to 
the imposition against the principal of the fund of the charge incurred 
for printing the plan of operation. The objection is premised upon the 
provision of subdivision 4 of Banking Law, § 100-c, which prohibits a 
trust company maintaining a common trust fund from making any 
charge against such fund “for the management thereof”. It has been 
held that the ordinary expenditure for the court accounting is not a 
management charge but is an expense chargeable against the principal 
of the fund. Matter of Bank of New York supra, 189 Misc. at page 463, 
67 N.Y.S.2d at page 447. The Regulations of the Banking Board, 
made pursuant to the Banking Law, permit a trust company to re- 
imburse itself for such reasonable expenses incurred in the administration 
of the fund as would have been chargeable to the respective participating 
estates if incurred in the separate administration of such estates. The 
court does not consider the cost of printing the plan of operation to be 
a charge for management, but as an ordinary expense incidental to the 
administration of the fund that is in a like category to the expenses of 
accounting. The objection to this charge is dismissed. 


The attorneys for the trustee are directed to file an affidavit of legal 
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services in support of their application for a fee and, upon such filing, 
the special guardian-attorneys will submit supplementary reports re- 
specting the reasonableness of the requested fee and stating whether 
or not a hearing will be desired by them. 

Proceed accordingly. 





Criminal Penalty In Illinois Trust Receipts 
Act Unconstitutional 


The Uniform Trust Receipts Act as enacted in Illinois 
provides that it is a felony for a borrower who is being financed 
on a trust receipts basis to sell the goods subject to the trust 
receipt and fail to account for the proceeds. 

The Supreme Court of Illinois has held this particular pro- 
vision of the Act unconstitutional on the grounds that the Act 
did not comply with the requirement that no statute shall em- 
brace more than one subject and that the penalty provided was 
not reasonably necessary to accomplish the purpose of the Uni- 
form Trust Receipts Act. People v. Levin, Supreme Court of 
Illinois, 104 N. EK. 2d 814. 





U. S. Supreme Court Settles Rule that 
Embezzlement Losses Deductible in 
Year Losses Discovered 


Both taxpayers had moneys embezzled by trusted agents 
and employees. As usual, the defalcations had been going on 
for many years before they were discovered. On discovery, 
efforts were made immediately to identify the takers and fix 
the dates and amounts of the thefts. In one case the books re- 
vealed the thief and the precise amounts taken each year from 
1931 to 1940. In the other case the cover-up had been so suc- 
cessful that painstaking investigation failed to reveal who took 
the funds or the time when the unascertained person or persons 
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took them. Each taxpayer claimed a tax deduction for the 
year the losses were discovered and their amounts ascertained. 
The Government objected, claiming that the deduction should 
have been taken in each of the prior years during which the 
moneys were being surreptitiously taken. The Supreme Court 
ruled that the embezzlement losses were deductible for income 
tax purposes in the year the losses were discovered. Alison v. 
United States,73 Sup. Ct. 191. The opinion of the court stated 
in part: 


Internal Revenue Code, § 23(e) and (f), 26 US.C.A. § 23(e, f), 
authorize deductions for “. . . losses sustained during the taxable year. 
...” The Government reads this section as requiring a taxpayer to take 
a deduction for loss from embezzlement in the year in which the theft 
occurs, even though inability to discover in time might completely de- 
prive the taxpayer of the benefit of this statutory deduction. Only at 
the time the money is stolen, so it is argued, is a loss “sustained.” But 
Treasury practice itself belies this rigid construction. For more than 
thirty years the Regulations have provided that “A loss from theft or 
embezzlement occurring in one year and discovered in another is ordi- 
narily deductible for the year in which ‘sustained.” 26 CFR § 29.43-2. 
(Emphasis supplied.) Information contained in a letter from the Com- 
missioner attached as an appendix to the Government’s brief cites many 
instances in which the Treasury has allowed deductions for embezzle- 
ment losses in years subsequent to those in which the thefts occurred. 
Apparently the Department has felt constrained to do this in order to 
prevent hardships and injustice. These have been departures from the 
“ordinary” rule of attributing embezzlement losses to the year of theft. 


This Treasury practice evidently stems at least in part from the 
special nature of the crime of embezzlement. Its essence is secrecy. 
Taxpayers are usually well aware of all the circumstances of financial 
losses for which tax deductions are allowed. Not so when a trusted 
adviser or employee steals. For years his crime may be known only to 
himself. He may take money planning to return it and he may return 
it before there is discovery. Furthermore, the terms embezzlement and 
loss are not synonymous. The theft occurs, but whether there is a loss 
may remain uncertain. One whose funds have been embezzled may 
pursue the wrongdoer and recover his property wholly or in part. See 
Commissioner of Internal Revenue v. Wilcox, 327 U.S. 404, 66 S.Ct. 546, 
90 L.Ed. 752. Events in the Alison case show the practical value of this 
right of recovery. A substantial proportion of the embezzled funds was 
recovered in 1941, ten years after the first embezzlement occurred. This 
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recovery alone is ample refutation of the view that a loss is inevitably 
“sustained” at the very time an embezzlement is committed. 

Whether and when a deductible loss results from an embezzlement is 
a factual question, a practical one to be decided according to surround- 
ing circumstances. See Boehm v. Commissioner, 326 U.S. 287, 66 S.Ct. 
120, 90 L.Ed. 78. An inflexible rule is not needed; the statute does not 
compel it. For years the Treasury has administered the tax law under 
regulations saying that deductions shall “ordinarily” be taken in the 
year of embezzlement. Ordinarily does not mean always. ... Mr. 
Justice DOUGLAS and Mr. Justice BURTON dissent. 
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What Happens When Drawee Bank Pay 
Check Without Obtaining Indorsement 
of Payee? 


In 1946 Gilbert drew a check for $50,000 on the Chase 
National Bank payable to a Texas oil company. The check 
represented Gilbert’s investment in certain Oklahoma oil drill- 
ing operations. The proceeds of the check were duly received 
by the payee and the cancelled check was returned to Gilbert; 
however, at no time had the Chase National Bank, as drawee, 
obtained the signature indorsement of the payee. Two years 
later Gilbert, apparently disappointed with the return on his 
investment, sued the Chase National Bank claiming that the 
$50,000 had been wrongfully charged to his account since there 
was no indorsement of the payee’s signature on the check. He 
claimed that he had been defrauded by the Texas oil company 
and that the Chase National Bank must bear the loss having 
paid over the funds without securing an indorsement. 


The Chase National Bank had to scramble to prove actual 
payment of the check to the payee. The court ruled quite cor- 
rectly, that a drawee bank may properly make payment of a 
check to the payee without securing the latter’s indorsement. 
The custom of obtaining such an indorsement is for the protec- 
tion of the bank as constituting a receipt from the payee for 
the funds. It is no wise necessary for a valid payment and dis- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1244. 
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charge of the instrument. Gilbert v. Chase National Bank, 
United States District Court, N. Y., 108 F. Supp. 229. The 
opinion of the court is as follows: 


IRVING R. KAUFMAN, D. J.—This action, as I see it, is one to 
recover funds which the plaintiff claims the defendant, The Chase 
National Bank, illegally paid out of his account. The funds were paid 
out on the basis of a check, which is now marked Exhibit 1, and the 
litigation revolves about that check. ' 


This check was drawn by the plaintiff on his funds in The Chase 
National Bank in the amount of $50,000. The check was dated March 
14, 1946, and it named the Snowden Oil & Gas Company, Ltd., as payee. 
Shortly thereafter it was paid by The Chase National Bank and the 
plaintiff's account debited accordingly. 


It is agreed for the record that on or about April 1, 1946, the check 
was returned to the plaintiff in cancelled form, together with his March 
bank statement. Not until more than two years later did the plaintiff 
protest, as he says, orally to an official of the bank that the check had 
been improperly paid and, as he says, demanded the return of $50,000. 
The action, however, upon the alleged improper endorsement and pay- 
ment which resulted from it, was not instituted until May 1951. 


The Snowden Oil & Gas Company, Ltd., was a limited partnership 
organized under the laws of Texas and was engaged in drilling operations 
in Oklahoma. The plaintiff, before this transaction, had invested $10,000 
in one of its enterprises through the investment firm of A. W. Smith & 
Company of Boston, and I think Mr. Gilbert on the stand so testified. 
This firm was represented by A. W. Smith, and I believe Mr. Gilbert 
added, by Mr. Carr as well. Thereafter discussions arose between the 
plaintiff and Smith concerning additional investment, as a result of 
which the plaintiff invested $50,000 in this new enterprise, which he calls 
deal No. 2. The plaintiff, thereupon, sent the check in suit to A. W. 
Smith & Company in payment for his share of the venture. One J. Dudley 
Clark, a limited partner in Snowden Oil & Gas Company, Ltd., and 
F. C. Hernberg, of the investment firm of Augustine & Company, whose 
company was also interested in Snowden Oil & Gas Company, Ltd., 
signed their own names to the back of this check, and the check was 
then turned over to The First National Bank of Boston. A representa- 
tive of The First National Bank of Boston then wrote on the back of 
the check “Wired to Fredonia,” and caused the check to be stamped 
“Credited Account of the Within Named Absence of Endorsement Guar- 
anteed by First National Bank of Boston.” The proceeds of the check 
were ultimately credited by wire and telephoned to Snowden’s account 
in the Fredonia Valley Bank 
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It is clear, therefore, that with these inscriptions on the check there 
were absent the words “Snowden Oil & Gas Company, Ltd.” by way of 
endorsement. Although there has been no concession with respect to 
this fact, I find without reservation that the proceeds of this check were 
credited to the Snowden account in the Fredonia Valley Bank as above 
indicated. I am led to this conclusion by reason of the following facts: 


(1) There is not any indication in this case that Snowden ever com- 
plained that he or his company had not received the funds. 


(2) The plaintiff had received a receipt from A. W. Smith & Com- 
pany, which is in evidence. 


(3) Plaintiff received various drilling contracts and oil leases from 
Snowden. 


(4) Between March 1946 and approximately May 1950 he received 
by way of return over $10,000 in cash, which the plaintiff said he cred- 
ited to deal No. 2. 


(5) In May or June 1950 he assigned his interest in deal No. 2 to the 
Texmass Oil Company, later known as the Consolidated Texas Oil Com- 
pany, and in exchange for this assignment he received a check which 
he included in the total sum which he stated he received from Snowden 
and the following securities of Texmass: 


Common stock (Voting Trust ED ssiccinsiiscisasnenssnmnmancnican 4.4289 shs, 
IN IT TID iviiesncscescciesensidennisesnccdnssssciiesennsscinicenncones $7,560. 
EE i SI. ccsicnncoemimmnomimmnmeinnnmnnil $5,985 
I Ti i anil 161.7  shs. 


He did not recall whether he had received Class A common stock. 


We must not, therefore, overlook the fact that the plaintiff between 
the years of 1946 and 1950 took advantage of liberal deductions allowed 
oil investors in his income tax returns. Furthermore, while the can- 
celled check was in the possession of the plaintiff from on or about April 
1, 1946, no oral complaint was made until the latter part of 1948, and 
no suit was begun until May 1951. In short, this seems like a case in 
which the plaintiff, being unhappy over his investment, as an after- 
thought decided that because of the absence of the words “Snowden 
Oil & Gas Company, Ltd.” on the reverse side of the check, he would 
press this suit against the drawee bank. 


The plaintiff contends that this is not a case of an authorized en- 
dorsement or an unauthorized endorsement, but that this is a case of no 
endorsement. We will accept for the purposes of this case plaintiff's 
contention, particularly in view of the concession by the defendants 
that the element of authorized endorsement has been taken out of the 
case by virtue of their decision not to present any proof with respect to 
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the authority of Clark and Hernberg and the First National Bank of 
Boston concerning the endorsements. 


Now, on this theory the question remains whether the bank is in 
some way liable to the plaintiff for its failure to obtain endorsement of 
the payee because the plaintiff might have asserted certain defenses 
against the payee. From the evidence it quite clearly appears that the 
asserted defenses were never raised by the plaintiff at or about the time 
the check was paid in regular order into the account of the Snowden 
Oil & Gas Company, Ltd., and a cancelled check returned to the plaintiff. 


The plaintiff's offer of proof indicates that it is his contention that 
there were material representations made by Smith which were fraudu- 
lent and were relied upon by the plaintiff in the purchase of the securi- 
ties involved in deal No. 2. No such charge is made with respect to the 
other transaction with Snowden and Smith, namely, deal No. 1. 


I have already found that the funds were paid into the account of 
the named payee of the check in issue. It is quite clear that the plain- 
tiff never attempted to stop payment on this check before it was paid. 
It is also clear, as I have already stated, that he did not protest the 
payment made by the bank until more than two years after it had been 
paid. The First National Bank of Boston was not a holder of the check, 
but it was merely the agent of Snowden in its collection. For example, 
if Snowden had endorsed the check so that the funds could be credited 
through various intermediate banks to Snowden’s account in Fredonia, 
and the plaintiff had ordered the check stopped because of equities ex- 
isting between him and Snowden, the First National Bank could not have 
enforced payment against the plaintiff as maker, unless Snowden had 
already drawn on the Funds credited to it by First National. Cf. Free- 
port Bank v. Viemeister, 1929, 227 App. Div. 457, 238 N. Y. S. 169. 


Thus, as I see it, the case stands in exactly the same position as it 
would have been had the check been paid directly by Chase instead 
of through the First National Bank via the Federal Reserve System. 

It is conceded by all of the parties that if Snowden’s endorsement 
had been obtained, that is, if the words “Snowden Oil & Gas Company, 
Ltd.” had been inscribed on the reverse side of the check, the plaintiff 
could not on any possible theory obtain recovery against The Chase 
National Bank in this case. In passing, I comment upon this fact: 
Aside from the apparent general dissatisfaction of the plaintiff over the 
manner in which the Snowden Oil & Gas Company deal No. 2 finally 
turned out, I could not say with any conclusiveness that the plaintiff has 
finally and definitely suffered any loss, even if this were a relevant fac- 
tor in the case, which I do not believe it is. He has received return on 
his investment exceeding $10,000. He still owns securities in the Tex- 
mass Oil Company, presently known as the Consolidated Texas Oil Com- 
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pany, which is still a going concern. He has taken advantage of the 
liberal tax deduction features allowed oil investors in their income tax 
returns. Moreover, it does not appear that the failure to obtain the 
endorsement contributed to the plaintiff’s loss, if in fact one occurred. 


However, let us pass on to the more important features of the case. 
Let me say first that there is nothing sacred about an endorsement on 
a check. Indeed, Section 79 of the Negotiable Instruments Law, McK. 
Consol. Laws, c. 38, recognizes this. And in the case of Osborn v. Gheen, 
1886, 16 D. C. 189, at page 194, affirmed, 1889, 136 U. S. 646, 10 S. Ct. 
1072, 34 L. Ed. 552, a case quite in point, the Court stated: 


“The Court was also entirely right in directing the allowance 
of the check for $1,925, which was paid by the bank, although 
it was not endorsed by the payee. There is no necessity at all for 
the legal operation of a payment that the payee should endorse 
the paper. All that he has to do is to receive the money. The 
party to whom it is directed is ordered to pay so much money 
to him. 


‘All that the drawee has to do, therefore, is to satisfy himself 
that when the order is presented the true and proper person is 
there at hand to receive the payment and to receipt for it. It is 
true it is common for the payee to endorse in blank at the bank, 
or for the holder of an instrument to endorse in blank when he 
receives payment, as a voucher for the payment. 


“But a voucher is not necessary, nor is a receipt necessary to 
give validity to a payment. The bank makes the payment, of 
course, at its peril, if the payee shall afterwards challenge the pay- 
ment and say the money was not paid to him, but to somebody 
else. Then it is a mere question of identity as between the payee 
and the bank; but it does not go to the legal integrity of the in- 
strument. 


“The bank upon whom the note or bill of exchange is drawn 
is authorized and required to pay the money to the payee, know- 
ing him to be the identical man indicated, without any endorse- 
ment and without any receipt.” 


The plaintiff cites the case of Lynch v. First National Bank of Jersey 
City, 1887, 107 N. Y. 179, 13 N. E. 775, and the Sundail Construction 
Company v. Liberty Bank, 1938, 277 N. Y. 137, 13 N. E. 2d 745. He 
relies heavily upon these authorities for recovery. 


In the Lynch case, one Wilder had made a check drawn on the de- 
fendant payable to himself or his order. In that form he had the check 
certified. Thereafter, without endorsement, the check came into the 
hands of the plaintiff Lynch by means which do not appear. Lynch 
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brought suit against the drawee bank to compel payment of the check. 
In holding that the bank could not be forced to pay the check under 
such circumstances, the Court used the following language, some of 
which was later quoted in the Sundail case: 


“The bank’s protection in the payment of checks consists in 
the fact that it has followed strictly the depositor’s directions in 
disbursing his funds. Where a depositor has imposed the condition 
that his check shall not be paid without it bears his indorsement, - 
the depository, if it pays it to a holder without such indorsement, 
runs the risk of the transaction, and takes the burden of showing 
that such holder has acquired in some way the lawful title to re- 
ceive the funds. It may successfully defend such a payment, if 
it can show that it made it to a person who, as against the drawer, 
was legally entitled to receive it, for in that event the drawer 
would suffer no damage thereby.” (Emphasis added.) [107 N. Y. 
179, 13 N. E. 777.] 


Several features distinguish this case from the one at bar. First, 
the case must be considered in the light of the well known principle 
of the law of negotiable instruments that a check wherein the payee 
is also the maker is not “issued” until endorsed by the maker. Thus, 
until the check was endorsed by the maker the depositor had given no 
directions to the drawee bank to pay out his funds to anyone. This is 
the condition referred to in the above excerpt, and in this light the 
language which states that the check shall not be paid “without it bears 
his (i.e. the depositor-maker’s) indorsement” can be understood, In 
the case at bar, the depositor did direct the bank to pay the named 
payee, and this was, in fact, done. 


Furthermore, the contention based on the last sentence of the quota- 
tion above, that the defendant here must show that it paid a “person 
who, as against the drawer, was legally entitled to receive” the pro- 
ceeds of the check, is without merit. The situation about which the 
Court in the Lynch case was speaking would have been exactly the same 
if no check had ever been issued by the depositor. What the Court 
meant by the language quoted was that even in such circumstances, if 
the bank paid the depositor’s money to someone who, as against the de- 
positor, had the right to receive it, the depositor could not complain 
(even though no check had been issued) because he had not been dam- 
aged in any respect. It is clear that the language in the Lynch case in- 
dicates that even where the check is not technically “issued”, the bank 
is excused under the language of that opinion if it pays a holder who 
has “acquired in some way the lawful title to receive the funds.” A 
showing that the person paid “as against the drawer, was legally entitled 
to receive” the funds, is merely one way of showing that he had “lawful 
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title to receive” them. Indeed, the chief distinction between the Lynch 
case and the case at bar is that in the case at bar the plaintiff’s instruc- 
tions were followed in that the payee was actually paid. Since the plain- 
tiff did not see fit to stop payment on the check, the payee was “law- 
fully entitled” to receive the funds. The payee’s failure to endorse the 
check could not affect its title. At the time the payee took possession 
of the proceeds of the check it had title to the check because the plain- 
tiff intended to give it title. If the payee’s title was voidable because 
of fraud, it, nevertheless, had “lawful title’ to receive the funds until 
the transaction was voided. The bank, therefore, paid a person who 
had “lawful title” to receive the funds at the time it paid him. As I 
have already said, the absence of the endorsement does not affect the 
payee’s title. The situation in the Lynch case was different because 
the Court was concerned with the matter of payment to a holder with- 
out endorsement from the payee. Here we are concerned merely with 
payment to the payee itself. There is no intermediate holder involved. 

I believe the Lynch case is also authority for the fact that the bank 
cannot be forced to pay the check to a holder without endorsement of 
the payee. The case did not determine the liability of a bank which did 
pay even such a holder. Of course, it is one thing to say that a bank 
should not be forced to pay money out on a check without the payee’s 
endorsement; it is quite another to say that it should be held liable to 
the drawer merely because it did so. 


Sundail Construction Company v. Liberty Bank, 1938, 277 N. Y. 
137, 13 N. E. 2d 745, 746, is likewise not a holding for the plaintiff. In 
that case the plaintiff issued his check drawn on the defendant naming 
as payee “C. D. Blair”. The check was to be deposited by Blair only 
if he obtained a contract for the plaintiff. The check was given to one 
Kreppel, who was instructed by Blair to deposit the check in the ac- 
count of C. D. Blair & Company, Inc., although no contract had been 
obtained. Kreppel altered the check so that the payee named became 
C. D. Blair & Company, Inc., and deposited the check in the company’s 
account. In an action against the bank, the Court decided for the plain- 
tiff for two reasons: “First, that the alteration rendered the check void 
under Section 205 of the Negotiable Instruments Law; second, that the 
defendant was unable to show that C. D. Blair & Company, Inc., was 
legally entitled to the payment of the check. Of course, that was true. 
The corporation was a complete stranger to the transaction. It had no 
right as against anybody to receive the funds. It was not a case of void- 
able title in the corporation, but no title whatsoever. 


The Court in that case, however, did address itself to the question 
presented by the case at bar. It said: 


“When C. D. Blair received this check payable to his order, 
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it was under a special promise and agreement that he would use 

it in connection with procuring a contract for the drawer. If he 

had indorsed the check or authorized its deposit in his account, 

the drawer could not complain because his bank paid it. Although 

Blair broke his agreement and misappropriated the check, the 

drawer would have no remedy against his bank, as the check had 

been paid in due course of banking. The drawer, however, had 
the right to determine to whom the check should be paid and to 
whom its bank should give the money. It designated C. D. Blair, 
and the bank was unauthorized to pay anybody except Blair, his 
account, or the person holding the check by proper indorsement.” 

(Emphasis added.) 

In the case at bar the funds were deposited in the account of the 
named payee, whom the plaintiff now alleges made fraudulent repre- 
sentations upon which he relied. The payee, it is fair to infer, authorized 
this deposit. Indeed, there has not been any indication in the case other- 
wise, and under the language of the Blair case the defendant did exactly 
what it had been instructed to do. The drawer cannot now complain 
because his bank followed his instructions. This view is reinforced by a 
line of decisions holding that where the drawee bank pays out funds on 
the basis of a forged endorsement, but those funds were then later 
turned over to the named payee, the drawee bank suffers no liability. 
Sweeney v. National City Bank of Troy, 1942, 263 App. Div. 418, 33 
N. Y. S. 2d 885; S. Yanowe & Co. v. American Exchange Irving Trust 
Co., 1929, 226 App. Div. 530, 234 N. Y. S. 603; New York Brick & Pav- 
ing Co. v. Bronx Borough Bank, 1903, 42 Misc. 31, 85 N. Y. S. 557. 
(Trial Term, Onondaga Cty., 1903). Likewise, Judge Carroll Walter, 
sitting in the state court with a jury this spring had practically the same 
case before him as the one at bar. The name of that case is Perlin v. 
Manufacturers Trust Company, Index No. 394-1951. A portion of that 
charge has been read into the record in this case, and it appears quite 
clearly that Judge Walter in that case charged the jury that the de- 
fendant bank would be relieved if the jury found that the bank had paid 
the check according to the plaintiff’s instructions. This I have found to 
be the case here. 

The plaintiff has cited the case of Bank of Marshall County v. Boyd, 
1948, 308 Ky. 742, 215 S. W. 2d 850, as authority. I have read it with 
care. I do not believe it has any application to the case at bar. Since 
New York law governs, I have attempted to construe what the New 
York law is on the subject. While at first blush that case seems to be 
identical with the case at bar, it differs in that the payee in that case 
had sold to the drawer stolen goods of which the drawer had no knowl- 
edge whatsoever. The payee, therefore, was guilty of larceny in obtain- 
ing the check and never received title to it. Furthermore, it seems to 
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me, that decision was based on cases which held that a holder of a 
check (which is not the case at bar) without endorsement may not en- 
force payment against the maker where equities exist between the maker 
and the payee. On the other hand, the defendants have relied upon an 
Illinois authority which seems to be on all fours with this case, and I 
refer to the case of Modern Equipment Corporation v. Northern Trust 
Company, 1936, 284 Ill. App. 586, 1 N. E. 2d 105; see also Paton’s Digest 
of Legal Opinions, Vol. 2, p. 2070. 

I, therefore, conclude that the defendant has established that it paid 
the funds to the payee, the party designated by the plaintiff. Defend- 
ant’s motion to dismiss is accordingly granted. 





Giving Bad Check Held Crime of Forgery 


A woman signed her name as drawer of a check upon a 
bank in which she had no funds or deposit account. Her hus- 
band then delivered the check to a merchant in payment for 
merchandise. Under the Ohio criminal statute both the woman 
and her husband were held properly convicted of the crime of 
forgery. State v. Havens, Court of Appeals of Ohio, 109 
N. E. 2d 48. The opinion of the court is as follows: 


FESS, J.—These are appeals on questions of law from judgments of 
conviction of the defendants of forgery. In case No. 474, the defendant, 
Olin M. Havens, was indicted and convicted for uttering a false, forged 
and counterfeited check with intent to defraud. In case No. 475, the 
defendant, Mary Y. Havens, wife of Olin M. Havens, was convicted 
under an indictment charging that she falsely made, forged and counter- 
feited a check with intent to defraud. 


The evidence tended to show that Mary Havens signed her own name 
to a check upon a bank in which she had no funds or even a deposit 
account, and that her husband delivered such check to a merchant in 
payment for a pair of trousers. Defendants contend that, although they 
may have been guilty of false pretenses or of drawing a check without 
funds, since the maker signed her own name to the check, the defendants 
are not guilty of forgery. 

One is reminded of the story concerning the colorful Lew Shanks 
who, in his campaign for mayor of Indianapolis, was charged with hav- 
ing stolen chickens while market master. He loudly proclaimed that 
it was a dirty lie. “I stole no chicken. It was a goose.” No authorities 
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are referred to in either brief. Nevertheless, there is authority in sup- 
port of defendants’ contentions in Snyder v. State, 1894, 8 Ohio Cir. 
Ct. R. 463, 4 Ohio Cir. Dec. 279, and State ex rel. Bailey v. Henderson, 
76 Ohio App. 547, 63 N. E. 2d 830. The Henderson case holds that one 
who signs his own name to a check upon a bank in which he has no 
checking account and tenders the same for cashing is not by such act 
guilty of the offenses of forging a check and uttering a forged check. 


The decision is in line with the weight of authority in the United 
States that under the common law and under statutes defining forgery 
in the substantial language of the common-law definitions, the genuine 
making of an instrument for the purpose of defrauding does not con- 
stitute forgery. 41 A. L. R. 229. See, also, 46 A. L. R. 1529, and 51 
A. L. R. 568. 


Forgery at common law is defined by Blackstone as the fraudulent 
making or altering of a writing to the prejudice of another’s right, and 
by East as the false making or altering, malo animo, of any written 
instrument for the purposes of fraud and deceit. In 1865, in In re 
Windsor, 6 Best & Smith, 522, Cockburn, C. J., declared that forgery 
“by universal acceptation . . . is understood to mean, the making or 
altering a writing so as to make the writing or alteration purport to be 
the act of some other person, which it is not.” But in 1869, in Rey v. 
Ritson, 1 Law Reports, Crown Cases, 200, it was held that forgery is 
the fraudulent making of an instrument in words purporting to be what 
they are not, to the prejudice of another’s rights. In the same case, 
Blackburn, J., adopted Comyn’s definition that forgery is where a man 
fraudulently writes or publishes a false deed or writing to the prejudice 
of another. 2 Wharton’s Criminal Law (12 Ed.), 1162, Section 859. 
It is apparent that the cases in the United States have departed from 
the broad common-law definition and have followed the more narrow 
rule pronounced by Cockburn in In re Windsor. In its ordinary sense, 
forgery is the false signing of another’s name, but in the Snyder and 
Henderson cases the courts overlook the fact that Section 13083 of the 
Ohio General Code is much broader and more inclusive than the 
Cockburn definition. It recites that “whoever, with intent to defraud, 
falsely makes, alters, forges, counterfeits, prints or photographs .. . 
bank bill or note, check, bill of exchange, contract, promissory note 
.. . or, with like intent, utters or publishes as true and genuine such 
false, altered, forged, counterfeited . . . matter, knowing it to be” 
such, is guilty of forgery. 


No language is to be found in the section denouncing in explicit 
terms the false making or forging of another’s signature. No such 
language was necessary, because the statute says “forges,” which in- 
cludes forgery in the limited sense of forging another’s signature. But 
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in addition to the word, “forges,” the Legislature says, “falsely makes, 
alters, counterfeits, prints,” etc. In construing the statute, regard must 
be had to the additional language employed. 


It is true that criminal statutes are to be strictly construed. City 
of Cleveland v. Jorski, 142 Ohio St. 529, 53 N. E. 2d 513; State v. 
Conley, 147 Ohio St. 351, 71 N. E. 2d 275. But the rule of strict con- 
struction is subordinate to the rule of reasonable, sensible and fair 
construction according to the expressed legislative intent, having due 
regard to the plain, ordinary and natural meaning and scope of the 
language employed. Woodworth v. State, 26 Ohio St. 196; Inglis v. 
Pontius, Supt. of Banks, 102 Ohio St. 140, 148, 131 N. E. 509; Richards 
v. State, 110 Ohio St. 311, 314, 143 N. E. 714. 


In other words, although it is settled that a penal statute is not 
to be extended by construction to persons or acts not within its de- 
scriptive terms, yet it is just as well settled that the provisions of a penal 
statute are to be fairly construed according to the expressed legislative 
intent, and mere verbal nicety or forced construction is not to be re- 
sorted to in order to exonerate persons committing acts plainly within 
the terms of the statute. Barker v. State, 69 Ohio St. 68, 68 N. E. 575; 
State v. Vause, 84 Ohio St. 207, 95 N. E. 742, Ann. Cas. 1912C, 513. 
To hold that the making of a false instrument is not within a criminal 
statute directed against the false making of an instrument, as was held 
by the Supreme Court of Nebraska in Goucher v. State, 113 Neb. 352, 
204 N. W. 967, 41 A. L. R. 227, requires an artificial and narrow in- 
terpretation which, it seems to us, would defeat the apparent purpose 
and intent of the Legislature to include as forgery the making of a 
false instrument regardless of whether the signature itself was genuine. 
Conrad v. State, 75 Ohio St. 52, 78 N. E. 957, 6 L. R. A. N. S., 1154. 


The state of Illinois has a statute defining forgery somewhat similar 
to the Ohio statute. It provides that every person who shall falsely 
make, alter, forge or counterfeit any one of a specified number of instru- 
ments shall be guilty of forgery. In People v. Kramer, 1933, 352 Il. 
304, 185 N. E. 590, the Supreme Court held that the essence of forgery 
is the making of a false writing with intent that it be received as the 
act of another, and can not be committed by the making of a genuine 
instrument though the statements made therein are untrue. But in 
People v. Kubanek, 1939, 370 Ill. 646, 19 N. E. 2d 573, the court held 
that the Illinois statute was not directed solely against the forgery of 
signatures, but includes false making, uttering and counterfeiting, when 
done with intent to defraud. In People v. Mau, 1941, 377 Ill. 199, 36 
N. E. 2d 235, the court held that a person may be guilty of a “false 
making” of an instrument within the meaning of the common-law defini- 
tion of “forgery” where the instrument is false in any material part and 
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calculated to induce another to give credit to it as genuine and authentic, 
notwithstanding the fact that the person signs and executes the in- 
strument in his own name. 

We, therefore, are inclined to disagree with the conclusion reached 
in the Snyder and Henderson cases, and hold that under Section 13083, 
General Code, a person is guilty of the false making of a check where 
the check is drawn upon a bank in which the maker has no funds or 
deposit account and is calculated to induce another to give credit to 
it as genuine and authentic, even though such person signs his own 
name thereto and likewise that one who utters such a check is guilty 
of forgery. In so holding, we do not decide that one who draws a check 
in violation of Section 710-176, General Code, is guilty of forgery. 

The judgment in each appeal is affirmed. 


Judgments affirmed. 
CONN and SAVORD, JJ., concur. 





Massachusetts Commissioner of Banks 
Challenges Conversion of Co-operative 
Bank into Federal Savings & Loan 
Association 


On September 24, 1951, the board of directors of the Fitch- 
burg Co-operative Bank voted unanimously to convert the 
bank into a federal savings and loan association. On October 
15, 1951, following their vote to convert the bank into a federal 
savings and loan association, the bank sent a letter to the 
Massachusetts Commissioner of Banks informing him of their 
action and requesting him to approve a form of letter concern- 
ing the proposed conversion to be sent to the bank’s share- 
holders along with a notice for a special meeting to consider 
the question. The bank enclosed with its letter a suggested 
form of letter to be sent to the shareholders. By a letter dated 
November 14 the Commissioner notified the directors that he 
disapproved the suggested form of letter prepared by them 
and enclosed a form approved by him. This letter, which com- 
prised four pages, set forth in considerable detail the differ- 
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ences between a cooperative bank and a federal savings and 
loan association and the advantages and disadvantages of 
conversion. 


On December 26 and 27, 1951, the defendants mailed to 
each shareholder a copy of the approved letter together with 
a notice of a special meeting to be held on February 27, 1952, 
to consider the proposed conversion. Enclosed with the letter 
and notice were a proxy and a return envelope, postage pre- 
paid, addressed to the bank. On January 18, 1952, copies of 
the following letter were sent by the defendants to the share- 
holders entitled to vote who at that time had not returned 
their proxies. 


“Dear Shareholder: This is to remind you that you have not yet 
returned your proxy for the special meeting of the shareholders to be 
held on February 27, 1952, on the question of converting the Fitchburg 
Co-operative Bank into a Federal Savings and Loan Association. If 
you do not expect to attend the meeting in person, please fill out the 
enclosed proxy and return it promptly in the enclosed envelope. As a 
shareholder, it is important that you vote on this question. Your Board 
of Directors, as stated in the letter which accompanied the notice of 
the special meeting, is unanimously in favor of the proposed conversion. 

“Very truly yours. * * * [names of directors].” 


Enclosed therewith were a proxy similar to that originally 
sent and a return envelope, postage prepaid, addressed to the 
bank. At the time that this letter was sent “the bank had not 
received affirmative proxies from a sufficient number of share- 
holders to constitute a majority of all the shareholders entitled 
to vote.” On February 6, 1952, the defendants sent another 
letter to such of the bank’s shareholders as had not returned 
their proxies as follows: 


“Dear Shareholder: Our records show that you have not returned 
your proxie in connection with the proposed conversion of the Fitchburg 
Co-operative Bank into a federal savings and loan association. Your 
Directors consider it highly desirable to have a full expression of the 
will of the shareholders on this important question. Whether you are 
in favor or opposed to the proposed conversion, you are urged to vote. 
Therefore, unless you expect to be personally present at the meeting, 
we sincerely hope that you will mark, date and sign the enclosed proxie 
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and return it, as soon as possible, in the enclosed stamped envelope. 
“Very truly yours. * * * [names of directors].” 


At the time this letter was sent the bank had received af- 
firmative proxies from a majority of all the shareholders en- 
titled to vote. Neither of these letters was submitted for the 
approval of the plaintiff and each was mailed to the sharehold- 
ers without his knowledge. . 


Upon learning of the above mentioned letters the Commis- 
sioner on February 15 notified the defendants that in his opinion 
they were sent in violation of the Massachusetts statute and 
suggested that the special meeting called for February 27 be 
cancelled. In reply, the defendants took the position that the 
letters were proper and declined to adopt the Commissioner’s 
suggestion to cancel the special meeting. ‘The Commissioner 
then brought legal proceedings to determine the validity of the 
procedure adopted by the directors and, pursuant to a stipula- 
tion entered into by the parties with the court’s approval, the 
special meeting was held on the day designated in the notice. 
The result of the voting (which except for 28 votes was by 
proxy) was that a majority of all the shareholders entitled to 
vote favored conversion. 


Holding that the shareholders’ meeting and vote was valid 
the Supreme Judicial Court stated in Commissioner of Banks 
v. Fitchburg Co-op. Bank et al., Massachusetts, 108 N. E. 
2d 542: 


The question for decision is whether the action of the defendants in 
sending to the shareholders the letters of January 18 and February 6 
or either of them was in violation of § 49 and rendered the special meet- 
ing invalid. Section 49 so far as material reads: “Any such corporation 
may convert itself into a federal savings and loan association, or other 
federal agency of a like nature, if authorized by a vote of a majority of 
all the shareholders of such corporation, entitled to vote, voting in per- 
son or by proxy, at a meeting especially called to consider the subject. 
Notice of such special meeting, containing a statement of the time, place 
and the purpose of the meeting shall be sent by the clerk of the corpora- 
tion to each shareholder at his last address appearing upon the records 
of the corporation by mail, postage, prepaid, at least thirty days before 
the date of the meeting. Notice of the meeting also shall be advertised 
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three times in one or more newspapers published in the city or town in 
which the main office of the corporation is situated or if there be no such 
newspaper, then in one or more newspapers published in the county 
wherein the town is situated, the last publication to be at least one day 
before the meeting. There also shall be mailed with the notice of such 
special meeting such form of letter concerning the proposed conversion 
as the commissioner may approve; provided, that if the commissioner 
shall fail to approve the form of such a letter within thirty days after 
receipt by him of a written request therefor, such corporation may mail 
with said notice such form of letter as the board of directors may approve. 
A proxy used at such meeting shall not be valid unless it is in writing, 
signed by the shareholder, and is in such form as clearly will enable such 
shareholder to select and indicate his choice as to whether he favors or 
opposes the proposed conversion.” 


The portions of this statute relating to the approval of a letter by 
the commissioner were before this court recently in Lexington Co- 
operative Bank v. Commissioner of Banks, 327 Mass. 624, 100 N. E. 
2d 18. It was there held that the commissioner had the duty of approv- 
ing the letter to be sent to the shareholders so that they would receive 
“information sufficient to enable . . . [them] to vote intelligently on 
the matter to be presented.” 327 Mass. at page 628, 100 N. E. 2d at 
page 20. The plaintiff argues that the sending of the two letters in ques- 
tion, which had never been approved by the commissioner, was in vio- 
lation of the statute as so construed. It may well be that the defend- 
ants would have had no right, without the approval of the commis- 
sioner, to furnish the shareholders with additional information touching 
the proposed conversion. To permit this to be done, it could be argued, 
would tend to defeat the purpose of the statute, for the information 
might differ from that contained in the letter approved by the commis- 
sioner to such an extent as to confuse or mislead the shareholders. But, 
however, that may be, the letters here were not of that sort. With an 
exception to be discussed presently, they did no more than to remind 
the shareholders that they had not returned their proxies and to urge 
that they do so. The letters did not purport to discuss the pros and 
cons of conversion or to suggest how the shareholders should vote. The 
proxies enclosed with each letter complied with statutory requirements 
and gave the shareholder an adequate opportunity to vote for or against 
the proposal. Noteworthy is the fact that § 49 provides that conversion 
can be accomplished only “if authorized by a vote of a majority of all 
the shareholders . . . entitled to vote, voting in person or by proxy.” 
Hence if fifty per cent of the shareholders abstain from voting the legal 
effect of such abstention would be the same as though they had voted 
to oppose conversion. Having determined that conversion was desirable, 
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the defendants were not obliged to sit idly by and let the matter go by 
default due to apathy or neglect on the part of the shareholders. They 
could take steps of the sort adopted here to prod the shareholders into 
voting so that the ultimate decision would represent as far as possible 
an expression of their will. Neither the letter nor the spirit of § 49 can 
fairly be said to forbid this. 


It is true that the first letter contained the following statement: 
“Your Board of Directors, as stated in the letter which accompanied 
the notice of the special meeting, is unanimously in favor of the pro- 
posed conversion.” But this did not invalidate the letter. The board 
had in fact so voted and a statement to this effect was contained in the 
letter approved by the plaintiff. At most this repetitive statement 
had a slightly hortatory flavor in that it served to remind the share- 
holders that all of the directors favored conversion. 





Uphold New York Statute Prohibiting 
National Bank’s Use of Word “Savings” 
in Advertisements 


The New York statute prohibiting national banks and other 
banking institutions which are not savings banks from using 
the word “saving” or “savings” in advertisements of the bank’s 
business has been held constitutional and valid. This reverses 
the contrary decision in the lower court reported at 68 B.L.J. 
408. Before a definitive answer to the question raised will be had 
the decision must undoubtedly be appealed to the highest court 
of New York and thence to the United States Supreme Court. 
The People of New York v. The Franklin National Bank of 
Franklin Square, New York Supreme Court, Appellate Di- 
vision, January 12, 1958. The opinion of the court is as follows: 


Action by the People of the State of New York against a National 
bank for a permanent injunction, restraining defendant from violating 
subdivision 1 of section 258 of the Banking Law.' Plaintiff appeals from 
a judgment dismissing the complaint on the merits after trial. 


1 Section 258 (1) of the New York Banking Law reads as follows: “No bank, trust 
company, national bank, individual partnership, unincorporated association or corporation 
other than a savings bank or a savings and loan association shall make use of the word 
‘saving’ or ‘savings’ or their equivalent in its banking or financial business, or use any 
advertisement containing the word ‘saving’ or ‘savings,’ or their equivalent in relation 
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Judgment reversed on the law and the facts, with costs, and judg- 
ment directed for the plaintiff, with costs, restraining defendant, its 
officers, agents, servants and employees from advertising or otherwise 
using the word “saving” or “savings” in relation to its banking or finan- 
cial business in its dealings with the public, and from in any way solicit- 
ing or receiving deposits as a savings bank. 

Findings of fact inconsistent herewith are reversed and new findings 
are made as indicated herein. 


Respondent admitted deliberate violation of the statute, and failed 
to establish its defense of unconstitutionality. 

Savings banks have developed in this State as a distinctive type of 
mutual institution, since their beginning, with special benefits and safe- 
guards. Mercantile Bank v. New York, 121 U. S. 138. For almost a 
century only such banks have been allowed by State law to put forth 
a sign as a savings bank. L. 1858, ch. 132. For almost half a century 
the only banks permitted to use the word “savings” in the State of New 
York have been the mutual savings banks. L. 1905, ch. 564. Thus 
there was basis for a legislative finding that in the course of time the 
word “saving” or “savings” had become so associated with the idea of 
“savings bank” that, if used by another kind of bank, some people were 
apt to be misled into thinking it to be a mutual savings bank. Herring, 
E’c. Safe Co. v. Hall’s Safe Co., 208 U. S. 554, 559, 9 L. R. A. 148; Elgin 
Nat'l Watch Co. v. Illinois Watch Co., 179 U. S. 665; 150 A. L. R. 1095, 
1134-1135, and cases cited in annotation. In addition, there is a pre- 
sumption that there was sufficient basis for the Legislature to act, 11 
Am. Jur., Constitutional Law, § 132, which respondent failed to meet 
and overcome by competent proof. 


The police power of the State is not limited to the preservation of 
public health and safety, but extends to the prevention of fraud, deceit 
and imposition. Merchants Exchange v. Missouri, 248 U. S. 365; Hail 
v. Geiger-Jones Co., 242 U. S. 539. Such power may be exercised to 
protect not only the intelligent and prudent, but also the ignorant and 
rash, from being imposed upon. Dillingham v. McLaughlin, 264 U. S. 
370, 374; Dent v. West Virginia, 129 U.S. 114, 122; People ex rel. Bennett 
v. Leman, 277 N. Y. 368, 375. Section 258 of the Banking Law is an 
exercise of the police power aimed at preventing a deception from being 
practised upon the public. People v. B. T. Co., 1389 N. Y. 185, 192. As 


to its banking or financial business, nor shall any individual or corporation other than a 
savings bank in any way solicit or receive deposits as a savings bank; but nothing herein 
shall be construed to prohibit the use of the word ‘savings’ in the name of the Savings 
and Loan Bank of the State of New York or in the name of a trust company all of the 
stock of which is owned by not less than twenty savings banks. Any bank, trust com- 
pany, national bank, individual, partnership, unincorporated association or corporation 
violating this provision shall forfeit to the people of the state for every offense the sum 
of one hundred dollars for every day such offense shall be continued.” 
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such, its prohibition of the use of the words in question does not con- 
stitute an unreasonable deprivation of rights. Dillingham v. McLaughlin, 
supra. 

In such a case it is not necessary that there be intent to deceive; the 
State may seek to prevent innocent, as well as intentional, deception. 
Fed. Trade Comm'n v. Algoma Co., 291 U. S. 67; Quaker Oats Co. v. 
City of New York, 295 N. Y. 527; General Motors Corp. v. Federal 
Trade Commission, 114 F. 2d 33, 36. Nor did the establishment of the 
Federal Deposit Insurance Corporation vitiate the statute in question, 
for it did not eliminate the need upon which the law was based. Since 
the assets of this corporation, and the coverage it provides, are limited, 
its protection against loss is limited. Furthermore, it in no way pre- 
vents the public from being misled, to which protection it is entitled, 
Fed. Trade Comm’n v. Algoma Co., supra, and for which purpose the 
statute was enacted, People v. B. T. Co., supra. 


The State statute herein is not in conflict with Federal law. National 
banks possess only the powers conferred by Congress. Colorado Bank v. 
Bedford, 310 U.S. 41, 48. It is conceded that the provision of the Fed- 
eral Reserve Act relied upon by respondent (U.S. Code, tit. 12, § 371), 
does not expressly confer upon such banks the right to use the words 
“saving” or “savings” in their dealings with the public; and since both 
the State and Federal statutes can consistently stand together, it may 
not be implied that when Congress authorized National banks to “con- 
tinue . . . to receive . . . savings deposits,” it intended thereby to super- 
sede the State statute prohibiting them from advertising in a manner 
found to be misleading by the State Legislature. First Nat'l Bank v. 
Missouri, 263 U. S. 605, 611; Maurer v. Hamilton, 309 U. S. 598, 614; 
Reid v. Colorado, 187 U. S. 137, 148; Savage v. Jones, 225 U. S. 501, 
533-534. 


Neither does the challenged statute unduly interfere with the opera- 
tion of a federal instrumentality. While there is testimony that the 
prohibition contained therein imposes an advertising handicap on them 
in their efforts to increase their interest-bearing accounts, the undisputed 
evidence that such accounts have grown substantially, and that National 
banks have enjoyed continued prosperity notwithstanding said statute, 
refutes the claim that it is a “crippling obstruction.” 


National banks, being privately owned stock corporations in which 
the government has an interest, are not entitled to the privileges of 
Government departments, Emer. Fleet Corp. v. West. Union, 275 U. S. 
415, 425-426, and are not entitled to the immunities of the United States, 
or any state or political subdivision thereof. National Labor Relations 
Board v. Bank of America, etc., 130 F. 2d 624, 626-627, cert. den. 318 
U. S. 791. State regulations under the police power are not invalid, 
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even when they impose some burdens on the National government of 
the same kind as those imposed on citizens within the state’s borders. 
Oklahoma Tax Comm’n v. Texas Co., 336 U.S. 342, 352; Penn Dairies v. 
Milk Control Comm’n, 318 U. S. 261, 270-271. It follows that such a 
regulation is not improper solely because it places some burden on 
National banks. First Nat'l Bank of Missouri, 263 U. S. 640; Hall v. 
Geiger-Jones Co., 242 U.S. 539. 


Nor is the State statute herein discriminatory, for by its terms it 
applies equally to all commercial banks, State-chartered as well as 
Nationally-chartered. For purposes of regulation, banks may be divided 
into different classes, 12 Am. Jur., Constitutional Law, § 506, pp. 187- 
188, and savings banks, which do not operate under the same conditions 
as commercial banks, form a reasonable classification where, as here, 
such differentiation is required for a valid statutory purpose, Provident 
Savings Institution v. Malone, 221 U. S. 660, 666; Mercantile Bank v. 
New York, 121 U.S. 138, 161. Since the prohibition applies equally to 
all institutions in similar circumstances and operating under the same 
conditions, it is not such class legislation as is prohibited by constitu- 
tional provisions. 12 Am. Jur., Constitutional Law, §§ 504 and 505, 
pp. 185-187 and cases cited; Connolly v. Union Sewer Pipe Co., 184 
U. S. 540; Cotting v. Kansas City Stock Yards Co. E’c., 183 U.S. 79. 


Finally, the statute does not forbid the use of the expressions here- 
tofore permitted by the State Banking Department, 2 Sutherland “Statu- 
tory Construction” [3d ed.] § 5107, and cases cited; or in terms prohibit 
the voluntary publicizing of U. S. Savings Bonds in furtherance of gov- 
ernment business, Davis v. Elmira Savings Bank, 161 U. S. 275; nor do 
reports to Government departments come within its purview. 


CARSWELL, WENZEL and Scumunt, JJ., concur. 


Notany, P. J., dissents and votes to affirm, with the following memo- 
randum: 


Section 258 of the Banking Law is in conflict with the Federal statute, 
Federal Reserve Act, U. S. Code, tit. 12 § 371, insofar as it forbids the 
use of the word “savings.” I agree that the State has the power to pro- 
tect the public, by preventing National banks from purporting to act 
as savings banks and even from using the word “savings” in a manner 
which might deceive depositors in that respect. The purpose should be 
accomplished by regulation, however, and not by a prohibition which 
would prevent even a verbatim statement by a National bank of the 
Federal law, which specifically permits National banks to receive savings 
deposits. 


AbEL, J., not voting. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 





Corporate Trustee Surcharged for Selling U. S. Bonds and 
Purchasing Tax-Exempt Securities to Reduce 
Federal Income Taxes of Life Beneficiary 





In re Bankers Trust Company, New York Supreme Court, 128 N.Y.L.J. 
1446 (December 2, 1952) 


At the request of the life beneficiary and in order to reduce the in- 
come taxes payable by the life beneficiary the trustee sold U. S. savings 
bonds at a loss in order to invest the proceeds in tax-exempt securities. 
The court surcharged the trustee for the amount of the loss ruling that 
the action was an unwarranted subordination of the interests of the re- 
mainderman to those of the life beneficiary. 


The opinion of the court is as follows: 


DICKSTEIN, J.: — Upon this application to settle the accounts of a 
trustee the guardian ad litem has interposed an objection which presents 
one of the facets of a recurring problem in trust administration today. 
Due to increased income tax rates, trustees are being met with demands 
by the beneficiaries, who are in high income tax brackets, to invest in 
tax-exempt securities. In most cases such securities sell at a premium, 
with the result that upon maturity there is a loss in principal, even 
though the securities are redeemed at par. Such loss is visited upon the 
remaindermen of the trusts. It is unnecessary in the instant case to 
decide the broad questions of the liability of trustees under such circum- 
stances, for here it is undisputed that the trustee, when informed of the 
high tax bracket in which the life beneficiary found herself, deliberately 
sold United States savings bonds, which it held as principal in the trust, 
at a loss to the estate, so that it could invest the proceeds in tax-free 
securities. The redemption of the United States bonds resulted in a loss 
of $3,290.70. I hold that the objection of the guardian to such loss is 
well taken and that the action of the trustees constituted an unwar- 
ranted subordination of the interest of the remaindermen to that of the 
life beneficiary. There was no power in the trustee to redeem the bonds 
at a loss for the sole purpose of effecting a higher net income for the life 
beneficiary. The trustee will, therefore, be surcharged the amount of 
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the loss so sustained. The motion to settle the accounts is otherwise 
granted. Settle order accordingly, making provision for an allowance 
to the guardian ad litem, the amount of which will be determined upon 
the settlement of the order. 


Disinherited Husband’s Standing to Challenge Later Will of Wife 





Stephens v. Brady, Georgia Supreme Court, November 13, 1952 


The Supreme Court of Georgia has ruled that a husband has sufficient 
standing to challenge his wife’s will notwithstanding the fact that a 
previously executed will of the wife, which is admittedly valid, disin- 
herits the husband. The Court ruled that the husband is objecting to 


the will as an heir at law and not as a potential legatee under the 
prior will. 


Federal Estate Tax—Puerto Rican Citizen 





Estate of Rivera v. Commissioner, U. S. Tax Court, 19 T. C. No. 38 


The federal estate tax has been held not applicable to a Puerto Rican 
citizen domiciled in Puerto Rico at the time of his death, but who was 
also a citizen of the United States. Obviously, moreover, the decedent 
would not be taxable as a non-resident alien in view of his American 
citizenship. 


Trust Instrument Failed to Give Trustee Authority to 
Sprinkle Income 





Kincaid v. Morris, N. Y. Supreme Court, October 23, 1952 


The settlor established a trust under which his wife and four daugh- 
ters were beneficiaries. The trust instrument provided that income 
should be applied for their benefit “in such proportions as the trustee 
shall deem suitable and proper. The trustee shall have the fullest dis- 
cretion and authority as to the apportionment of the net income to be 
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paid to or applied for the beneficiaries above named from time to time, 
and the trustee, at any time, may vary such apportionment as changing 
circumstances may require ... at any time or times the trustees are 
hereby authorized to pay over and distribute or apply in their sole dis- 
cretion to or for the benefit of any or all of the beneficiaries . . . such 
sums from the corpus of the trust fund as the trustees in their sole 
discretion shall deem suitable and proper.” 

The Supreme Court held that the instrument was not sufficiently 
clear to authorize the trustees to distribute income or principal un- 
equally among the beneficiaries. 


Effect of Incompetence of Beneficiary on Trustee’s Duty to 
Consult Regarding Investments 





Estate of Erwin, Surrogate’s Court, 128 N.Y.L.J. 1258 (Nov. 24, 1952) 


The testator’s will required the trustees to consult the beneficiary 
regarding trust investments. During the term of the trust the bene- 
ficiary became incompetent. The court ruled that the trustees were not 
required to consult either the beneficiary or her committee during the 
period of the beneficiary’s incompetence. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Accrued Interest Sold With Promissory Note Held Not Capital Gain 





Charles T. Fisher v. Commissioner, U. S. Tax Court, 19 T.C. No. 52 


Taxpayer held the note of a corporation in the principal amount of 
$133,849 upon which $75,574 in interest was accrued and due. The tax- 
payer sold the note along with the right to accrued interest for $200,000 
and claimed the difference between the sale price and his tax basis or 
cost as capital gain. The tax court ruled with the Commissioner that 
the amount realized on the sale was ordinary income and not capital 
gain. The court stated in part: 

Interest is a payment for the use of money. The petitioner, as owner 
of money, loaned it and allowed it to be used by the Florida corporation 
for a number of years. He thereby became entitled to be paid interest 
and the borrower became obligated to pay it but delayed in meeting that 
obligation. The petitioner then had a transaction with Prime in which 
the latter substituted itself as the lender, paid to the petitioner his 
principal and also paid him $66,150.56 to compensate him for the time 
his money had been used by the borrower. Prime thus acquired the 
petitioner’s rights to be reimbursed by the borrower for those payments. 
The petitioner does not escape tax on the amount received by him for 
the use of his money merely because it was paid to him by Prime instead 
of by the borrower. This is not different from the every day situation 
in which a bond is sold and the purchaser not only pays for the bond 
but also pays the seller the accrued interest to the date of the sale. The 
latter reports the amount as interest not as a part of the “amount real- 
ized” on the sale. 


Estate Tax Deduction for Property Previously Subjected 
to Gift Tax 





Estate of Schmidt, U. S. Tax Court, 19 T. C. No. 10 


The Internal Revenue Code allows a deduction for estate tax pur- 
poses for property received by the decedent by a gift within years prior 


53 











54 THE BANKING LAW JOURNAL 


to his death where the donor shall have paid a gift tax on the gift. Ina 
recent case the question arose whether the value of gifts excluded from 
the gift tax because of the $30,000 exemption or $3,000 annual exclusion 
should be deductible in the estate of the donee. 

In October 1946, Marjorie Schmidt gave her husband, 400 shares of 
stock of Standard Oil Company of California; and in October, 1946, she 
gave him 100 shares of stock of the Signal Oil and Gas Co. She filed gift 
tax returns setting forth the making of the aforesaid gifts, and reporting 
them for the purposes of gift taxation at a value of $21,600 and $8,000, 
respectively, or a total of $29,600. The donor claimed the allowable an- 
nual exclusion against the aforesaid total gifts in the amount of $3,000, 
and applied the sum of $26,600 from the specific exemptions then avail- 
able to her against the remaining amount of the reported gifts. As a 
result no tax was paid on the 1946 gift tax return. 


In February, 1947, the donor made a further gift to the donee of 900 
shares of the stock of Signal Oil and Gas Co. The donor filed a gift tax 
return for the calendar year 1947 reporting the value of this gift for gift 
tax purposes at $81,000. Thereafter the Commissioner of Internal Rev- 
enue upon the audit of the 1947 gift tax return adjusted the value of the 
aforesaid gift for gift tax purposes to the sum of $83,362.50. On the 1947 
gift tax return, the donor claimed her remaining specific exemption in 
the amount of $3,400, and the annual exclusion of $3,000 allowed by law. 
Tax in the amount of $19,867.50 was shown on the 1947 gift tax return, 
which amount of tax was paid. 

There was on hand in the estate of the decedent at the date of his 
death each of the above described stocks. 

The court held that the estate was not entitled to the deduction for 
property previously taxed in so far as it covered property which had 
been offset by the $30,000 exemption and $3,000 annual exclusions. 


Federal Estate Tax—Promissory Notes Received As Gifts Not 
Deductible from Gross Estate 





Estate of Rose B. Biel v. Commissioner, U. S. Tax Court, 11 T. C. M., 
Docket No. 34490, November, 1952 


Prior to her death, the decedent had given four promissory notes 
to her four children which were intended as gifts. The executor claimed 
that the amount of the notes was deductible from the decedent’s gross 
estate for federal estate tax purposes. 

The Tax Court ruled that none of the notes was given for a full 
and adequate consideration and they were, therefore, not deductible 
as obligations of the estate. 





INVESTMENT AND FINANCE 





Edited by OSCAR LASDON 


Commercial Bank Shares 


UBJECT to careful selection 
and proper limitations, shares 
of commercial banks and trust 
companies are desirable holdings 
for savings banks. This conclu- 
sion is voiced in the recent report 
of the Committee on Savings 
Banks Investments of the Savings 
Banks Association of the State of 
New York. It is maintained that 
the investment experience of sav- 
ings banks in other states sup- 
ports such purchases. 

It is acknowledged that commer- 
cial bank shares do not possess the 
potentialities for increased earnings 
that are characteristic of equity 
securities in various other indus- 
tries; nevertheless, it is felt that 
high grade bank stocks have a 
“sound and proven place” in an in- 
stitutional equity investment pro- 
gram. The report states that an 
investment representing such se- 
curities would provide an element 
of desirable diversification and an 
assurance of a.continuity of divi- 
dent income and relative market 
stability. 

In this connection, the Commit- 
tee recommends an amendment to 
Subdivision 26 of Section 235 of 
the New York State Banking Law. 
Such amendment would authorize 
investment in bank shares by sav- 
ings banks, but is designed to con- 
fine eligibility to the large and 
prominent institutions of the coun- 
try. As specifically set forth by 


the Committee conditions of eligi- 
bility require that the commercial 
bank or trust company must 

1. be a member of the Fed- 
eral Reserve System; 

2. have capital stock, surplus 
and undivided profits of at 
least $40 million; 

8. have aggregate capital 
stock, surplus and undi- 
vided profits equivalent to 
at least six per cent of total 
deposit liability; 

4. have reported net operat- 
ing earnings (computed be- 
fore recoveries and _ losses 
on assets but after taxes) 
equal to at least four per 
cent of capital funds in four 
of the five calendar years 
next preceding the date of 
investment; 

5. have surplus and undivided 
profits aggregating not less 
than fifty per cent of its 
capital stock. 

In commenting on the reasons 
for these standards, the Committee 
notes that the requirement for 
membership in the Federal Reserve 
System is of more formal than 
substantial significance, since all 
banks satisfying conditions (2) to 
(5) are, at this time, members of 
the System. Membership in the 
System does, nevertheless, provide 
certain definite advantages and ob- 
vious prestige. 

The restriction with respect to 
total capital funds of at least $40 
million is more liberal than that 
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which prevails in states other than 
New York, and is designed to ex- 
clude all but the large and promi- 
nent institutions. The number of 
banks qualifying under this provi- 
sion is relatively small, but their 
aggregate deposit liability repre- 
sents a substantial segment of the 
total. 


With reference to (3), the Com- 
mitee observes that the ratio of 
capital funds to deposit liability 
measures the adequacy of capital 
and that the limit of six per cent 
approximates the minimum for 
some of the large and successfully 
operated banks. The six per cent 
figure is also generally accepted in 
other states as a criterion for 
qualification of bank stocks for 
savings bank investment. It is 
remarked that capital funds for 
the large city banks average about 
nine per cent of deposit liability. 


In connection with the net op- 
erating earnings requirement of 
four per cent, the Committee calls 
attention to the fact that average 
earnings on capital funds for New 
York City banks approximated six 
and one-half per cent in 1951; for 
all member banks, the ratio was 
somewhat higher. Four per cent 
is regarded as the approximate ac- 
ceptable minimum as a measure of 
operating results. 


The requirement that surplus 
and undivided profits aggregate 
not less than fifty per cent of the 
capital stock is considered to be 
the minimum protection against 
impairment of capital, and is gen- 
erally accepted in other states in 
which bank stocks are authorized 
for savings bank investment. Most 
major banks exceed this percent- 
age by a considerable margin. 


It is estimated that stocks of 
twenty-four banking institutions 
would presently qualify under the 
above retrictions. 


Bond Market 


Addressing a meeting of the Na- 
tional Association of Mutual Sav- 
ings Banks, W. W. Townsend, 
investment counsel of New York 
City, directed attention to the fact 
that activities of the Federal Re- 
serve Board’s Open Market Com- 
mittee are no longer dominated by 
the Treasury Department. He 
observed that this development 
was “fraught with far-reaching 
possibilities.” 

Mr. Townsend explored the pos- 
sibility that, in 1953, it might 
seem wise, necessary or expedient 
for the Government to create a 
30-year, 3 per cent issue. If this 
were to materialize, it would result 
in a situation in which the 20-year 
issues should sell on a 2.75 basis, 
the 10-year issues on a 2.50 basis, 
the 5-year issues to yield 2.35 per 
cent, and Bills to yield 2 per cent. 
It so happens, he notes, that the 
above issues are currently selling 
within a few basis points of the 
yields set forth. The import of 
this, Mr. Townsend stated, is that 
the Government bond market has 
been readied for a long-term 3 per 
cent bond without any disturbance 
of the currently outstanding issues. 
In view of the many reasons why 
the issuance of a long-term 3 per 
cent issue is desirable, such a flo- 
tution could be regarded as a rea- 
sonable possibility. 

According to Mr. Townsend, 
the impact on the corporate bond 
market would be terrific. Cur- 


rently, 30-year corporate bonds are 
yielding some 40 basis points more 
than 20-year Treasuries. 


While 
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this spread appears appropriate 
now, it would be “completely 
askew” if a 3 per cent 30-year Gov- 
ernment issue were created. In 
such event, the corporate bond 
yield would move almost at once 
from a 3.15 to a 3.40 per cent yield 
basis. Translated into terms of 
principal, it would represent a mar- 
ket loss of almost 5 points. 

Mr. Townsend concedes that a 
development of this sort cannot be 
predicted with absolute confidence. 
However, he cautions that its 
probability is “altogether too real 
not to be recognized and acted 


upon. Any danger clearly antici- 
pated is about three-quarters 
averted.” 


With respect to the market for 
tax-exempts, the speaker antici- 
pated that it would remain uncer- 
tain until the new tax schedules 
are announced. Yields on tax- 
exempt issues are influenced not 
only by quality, but also by the 
mathematical computations repre- 
sented by taxable equivalents. 
Since the matter is so much in 
doubt at the moment, the muni- 
cipal buyer is either on the side- 
lines or is employing his funds in 
short maturities. Mr. Townsend 
did not believe that this situation 
was likely to change for some 
months to come. 


National Debt 

Fears regarding the size of the 
national debt are somewhat allayed 
by a report of the Twentieth Cen- 
tury Fund, which comments that 
the debt can be utilized as a tool 
for the maintenance of high activi- 
ty, employment and progress. On 
the other hand, the report suggests 
a new guide for debt reduction; 
that 3 per cent of the debt be re- 
tired in any year in which unem- 


ployment is less than 5 per cent 
of the total labor force and in 
which year the consumer price in- 
dex has not fallen more than 1 per 
cent in the preceding six months. 
The report states that debt reduc- 
tion can be salutary under con- 
ditions of full employment and 
when rising prices threaten infla- 
tion, and that such reduction may 
be effected through increased tax- 
ation or reduced Government ex- 
penditures, or both. 

To avoid inflationary pressures 
arising from debt management, the 
Twentieth Century Fund recom- 
mends that: 

1—Commercial bank holdings be 
shifted, as much as possible, to 
“real savers.” Real savers are de- 
fined as individuals and _institu- 
tions placing accumulated savings 
into Federal securities for invest- 
ment. Of course, the Treasury has 
had this objective in mind for some 
years. 

2—As refinancing occurs, a large 
portion of the short-term debt 
should be replaced with longer- 
term securities. The Treasury De- 
partment, under Secretary Snyder, 
did not pursue this policy. How- 
ever, it is believed that the new 
Administration may have different 
ideas. 


3—Future Federal issues bear 
interest rates that meet the mar- 
ket and are attractive to real 
savers. The Treasury has gen- 
erally conformed to such a policy 
with respect to marketable bonds; 
however, it has not done so in con- 
nection with savings and other 
non-marketable issues. 

4—Federal Reserve operations 
not be designed exclusively toward 
maintaining an interest rate level 
which will result in the lowest pos- 
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sible charges on the debt, but 
should also be aimed toward an 
objective of keeping employment 
high and prices stable. It is note- 
worthy that the Federal Reserve 
System, since it has regained con- 
trol of open-market policy from 
Treasury, has not strived to keep 
interest rates on the Federal debt 
at the lowest possible level. Recent 
rates authorized by the Treasury 
have been the highest in recent 
years. 

The opinion is expressed that we 
would have experienced a smaller 
rise in prices if the Government 
had followed a tighter money policy 
during the war. However, the re- 
port cautions against a current 
monetary policy which would ex- 
ert a strong downward pressure on 
prices. Since 1948, it is observed, 
the country has “grown up” to our 
present money supply, and that 
sharply falling prices would en- 
danger high employment and eco- 
nomic stability. The Fund be- 
lieves in a policy of whittling down 
the debt whenever possible. How- 
ever, it is not in favor of a debt 
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reduction of heroic proportions 
that would threaten a deflation of 
the price level. The present price 


level, states the report, is one 
which should be defended. 


Life Insurance 
Company Earnings 

According to the Life Insurance 
Association of America, 1952 in- 
vestment earnings of life com- 
panies in the United States are 
estimated at $2.2 billion before 
Federal income taxes. This repre- 
sents an increase of about $200 
million over 1951. Before taxes, 
the 1952 rate of earnings is esti- 
mated at 3.25 per cent, as com- 
pared with 3.18 per cent in 1951. 
The after-tax rate for 1952 is esti- 
mated at 3.05 per cent. 

Although life insurance company 
income taxes have risen sharply 
since 1949, and this has affected 
net income, the primary invest- 
ment problem continues to be the 
low level of long-term interest 
rates. It is pointed out that the 
increase in interest rates since the 
1951 Treasury-Federal Reserve ac- 
cord has been of very modest pro- 
portions, and that the prevailing 
level of interest rates continues to 
be far below the pre-depression 
level. At the 1930 rate of net in- 
vestment return, the life companies 
would have earned $1.2 billion 
more than the estimated 1952 
earnings. And this amount the 
Institute of Life Insurance esti- 
mates, is more than one and one- 
half times the sum all United 
States life companies will pay to 
their policyholders in dividends in 
1952. 





Business Development 


for 


Commercial Banks 


by Gould R. Kardashian 


N this book Mr. Kardashian, who is a commercial 

banker, gives specific information on how to or- 
ganize a bank’s sales department and how to select 
its operating head; how to recruit and train its staff; 
how to constantly improve the quality of its selling 
effort and how to adapt its program to various stages 
in the business cycle. 


While this book was written with the metropolitan 
bank in mind it should be of equal value to the 
smaller bank for-even the smaller banks, while they 
may not be big enough for a special selling depart- 
ment, still have to sell their services and should be 
thoroughly familiar with the principles involved 
in bank selling. 


The author has been studying this problem for a 
long time. Not only has he had a great deal of per- 
sonal experience in this type of work but has dis- 
cussed the problems involved with many of the most 
successful specialists in this field. 


Bankers Publishing Company 
465 Main Street, Cambridge 42, Mass. 


Send me a copy of Business Development 
for Commercial Banks. If it meets with 
my approval I will mail you $3 within 
five days. Otherwise I may return it with- 
in five days and pay nothing. 


MAIL THIS HANDY 
COUPON TODAY 


———_———~-> 





CREDIT MANUAL OF COMMERCIAL 


LAWS. 1953 Edition. New York: Na- 
tional Association of Credit Men, 229 
Fourth Ave. 796 pp. $10. This is the 
45th annual edition of this important 
digest of the laws affecting the credit 
and financial operations of business 
firms. It gives the latest information on 
recent amendments and new laws, both 
State and Federal, which vitally affect 
commercial transactions. This book in- 
forms the financial executive what to do 
and what not to do from the time the 
order is received until the account is 
paid. Knowledge of the law of trade, 
as summarized in the Credit Manual, 
enables business executives to avoid 
legal situations which might prove costly. 


CORPORATION GIVING. By F. Emer- 


son Andrews. New York. Rusell Sage 
Foundation, 505 Park Ave. $4.50. The 
first section of this book presents the 
facts of corporate giving, its growth, 
present dimensions, characteristics, and 
directions. It explores business attitudes 
and present practices through extensive 
sampling of corporations of all types and 
asset classes. The second section deals 
with beneficiaries, in terms of community 
needs, the existing agencies and resources, 
and the ways in which corporations are 
already lending support, or might help; 
certain dangers are also pointed out. The 
final section deals with legal problems 
and tax factors. 


HOW TO MAKE YOUR DAYDREAMS 


60 


COME TRUE. By Elmer Wheeler. New 
York: Prentice-Hall, 70 Fifth Ave. 1952. 
$3.95. The publishers describe this book 
as a “plan of action for people who are 
wasting their time in wishing. A plan 
that has actually worked and proven 
effective in one thousand cases. . . . No 
matter what you want to do — get new 
ideas — become your own boss . . . make 
a happy marriage . . . enjoy the ‘lift’ 
from a leisurely trip abroad . . . become 
a leader in your community .. . or 
simply want the security of owning a 
home — you will get fresh upsurge of 
power and confidence the moment you 
let this book go to work for you.” 


HOW TO GET 





ORGANIZING AND FINANCING BUSI- 
NESS. By Joseph Howard Bonneville 


and Lloyd Ellis Dewey. Pp. 401. 
$6.35. New York: Prentice-Hall. 1952. 


This is a new fifth edition of this 
standard text on business organization 
and finance. Modernized and revised in 
line with new laws and business prac- 
tices, it is up to the minute in every 
respect. Covers such new practices as 
private placement of securities; competi- 
tive bidding in sale of securities; use of 
factoring and commercial credit institu- 
tions in current financing and new re- 
organization practices. 


MAJOR PROBLEMS OF UNITED 
STATES FOREIGN POLICY. 1952- 
1953. Prepared by the Staff of the 


International Studies Group of the 
Brookings Institution. Washington, D. C. 
Brookings Institution. 1952. Paper $2. 
Cloth $4.00. Contains a brief survey of 
the current world situation, outlining the 
character of international relations since 
the end of the war and the efforts of the 
Major powers to co-ordinate these rela- 
tions in the United Nations. An account 
is given of the fundamental objectives of 
the United States, Great Britain and the 
Soviet Union and the major problems of 
foreign policy confronting the United 
States in mid-1952 are reviewed. 


HEALTH RESOURCES IN THE 
UNITED STATES. By George W. 
Bachman and _ associates. Washington, 


D. C. Brookings Institution. 1952. Pp. 
344. $5. A factual account of the person- 
nel, facilities, and services available to 
serve the nation’s health. It fills the 
need in one handy volume, for a ready 
reference and guide to the major health 
problems of our time. 


PROFITABLE REAL 
ESTATE LISTINGS THROUGH 
NEWSPAPER ADVERTISING. By 
Charles Woessner. New York: Prentice- 
Hall. 1952. $4.25. Pp. 191. Getting an 
adequate number of listings is the first 
problem of success in real estate broker- 
age. This book shows how to get listings 
through newspaper advertising. 
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“,.. 1 urge employers 


to install the 


Payroll Savings Plan...” 


M. B. FOLSOM 
Treasurer, Eastman Kodak Company 


“Continued saving will play an important part in protecting us 
against a renewal of inflation. The person who saves contributes to 
the nation’s stability and to his family’s security. He can now also 
obtain a higher return. on his investment than he could in the past, 
because of the improvements in Defense Bonds now offered by the 
U.S. Treasury. I urge employers to install the Payroll Savings Plan 
wherever practicable, and employees to take advantage of such plan. 
By investing regularly in improved Defense Bonds, Americans serve 
their nation’s interests as well as their own.” 


If your company does not have the 
Payroll Savings Plan— 

Please tear out this page and send it 
to the “Big Boss.” Urge that he read, 
carefully, Mr. Folsom’s superb sum- 
mary of the Payroll Savings Plan. 
Here are some facts and figures: 

e 45,000 companies have the Payroll 

Savings Plan. 
¢ since January 1, 1951, enrollment has 

increased from 5,000,000 to 7,500,000. 


The U. S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 


¢ employee participation runs 60%, 
70%, 80% —as high as 90% in some 
companies. 

e payroll savers are putting aside 
$150,000,000 per month in U.S. 
Defense Bonds. 


Your State Director will help you in- 
stall a Payroll Savings Plan. Phone. 
wire, or write Savings Bond Division, 
U.S. Treasury Department, Washing- 
ton Building, Washington, D.C. 
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He Asked Permission to Stay 


Major William E. Barber, USMC 
Medal of Honor 


E1cut THOUSAND marines lay be- 
sieged at Yudam-ni; three thousand 
more were at Hagaru-ri, preparing a 
breakthrough. Guarding a frozen moun- 
tain pass between them, Major Barber, 
with only a company, held their fate in 
his hands. Encirclement threatened 
him. But he asked permission to stay, 
and for five days the company held the 
pass against attack. When relief came, 
only eighty-four men could walk away. 
But Major Barber’s action had saved a 
division. 

“T know,” says Major Barber, “that 
you realize what hard jobs our men are 
doing in America’s armed forces. May- 
be you haven’t realized that you’re help- 
ing those men—whenever you invest in 
Defense Bonds. For Bonds strengthen 
our economy—to produce the arms and 
food and care that make our men 
secure.” 


Peace is for the strong! For peace and 
prosperity save with U.S. Defense Bonds! 


Now E Bonds pay 3%! Now, improved 
Series E Bonds start paying interest after 
6 months. And average 3% interest, com- 
pounded semiannually when held to ma- 
turity! Also, all maturing E Bonds auto- 
matically go on earning—at the new rate— 
for 10 more years. Today, start investing in 
Series E Defense Bonds through the Pay- 
roll Savings Plan. 


The U.S. Government does not pay for 

& this advertisement. It is donated by this 

@ publication in cooperation with the 

Advertising Council and the Magazine 
Publishers of America. 
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